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A Summary of the Laws now in Force in 


K 


Ireland, in a new and inſtructive Method, 
under the following Heads, 


V 12 


J. of Actions and Remedics. 


II, Of Courts, Attornies, and So- 


licitors; Grand and Petty Juries ; 
Witneſſes, Trials, Judgments, 
Executions, &c. 

III. Of Eſtates and Property in 
Lands and Goods, and how ac- 
quired ; Anceitors, Heirs, Exe- 
cutors, and Adminiſtrators. 

IV. Of the Laws relating to Mar- 

riage, Baſtardy, Infants, Ideots 
and Lunaticks. 


V. Of the Liberty of the Subject, 


and therein of the Popery 
Acts. | 

VI. Of the King and his Preroga- 
tive, the Queen, Prince, Peers, 
Judges, Sheriffs, Coroners, Juſ- 
tices of Peace, Conſtables, &c. 

VII. Of an Over- 
ſeers of the Highways, and 
Hearthmoney Collectors. 

VIII. Of publick Offences, Trea- 
ſon, Murder, Felony, Burglary, 
Robbery, Rape, Sodomy, For- 
gery, Perjury, &c. 


W HE RX E BV 


Country Gentlemen, Merchants, Tradeſmen and others, 
may be particularly acquainted with our Laws and 
STATUTES, concerning Civil and Criminal Affairs, and 
know how to defend Themſelves, their Eſtates and 


Fortunes; 


In all CASES whatſoever. 
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MONG 8 7 the many Trea- 
tiſes written on this Subject, 
there is not one of ſuch univerſal 
Benefit, and, conſidering the Variety 
of the Points of Law treated of, 
that is comprized i in ſo ſmall a Coin 
paſs as the enſuing Work; it is prin- 
cipally calculated for giving Coun- 
try Gentlemen, Merchants, Tradeſ- 
men and others, a General Idea of our 
Common and Statute Laws: So 
that by the diligent Peruſal of this 
inſtructive Treatiſe, they may, in a 
great Meaſure, be enabled to know 
what the Law is, in moſt Caſes of 
any Conſequence, and be their own 
Adviſers, and thereby avoid the 
common Errors too often happening 
in the Proſecuting of Suits. Nay, 
even with Reſpe&t to moſt of the 
Attornies and Practiſers of the Courts, 
a great many Things may be 
found here very uſeful, and neceſſary 
for them to know, and that with- 
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out giving them the Trouble of 


turning over a great Number of 


Books. Tis moreover wrote in the 


eaſieſt Method, and adapted to every 


Capacity. 

In this Treatiſe, in ſhort, is con- 
tained the moſt uſeful and requiſite 
Learning in the Law for all Degrees 
of Perlons to acquire and underſtand, 
there being likewiſe many curious 
Things not to be found in any other 


Law-Book. So that I may ven- 


ture to ſay, the Publick will here reap 

Benefit and Security to themſelves, 

at the ſame Time that Attornies and 

ang muſt confeſs it affords a 
ry juſt Inſtruction. 


* or will theſe Gentlemen, I hope, 


make any Objection to the Populari- 

ty of my Title, fince this Work is 

not deſigned to defame the Profeſſion 
of the Law, but to give ſome Inſight 
into it to the ordinary Reader. 
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CHAT. r. 
Of AcTions and REMEDIES, 
HE Actions and Nebels brought . 
proſecuted in our Courts for Recovery of -- 


Rights and Damages for Injuries ſuſtained, 
and for the doing of Juſtice between one 


Subject and another, ſo that all Perſons who complain 
may be relieved, according to the Nature and Merits of 


their Caſe, are the following. 


. Of Slander. 
Of Afault and Battery. 


138 == 7 
9. Of Treſpaſs, 
O 
I 
. 


2. On the Caſe. 

. Of Account. 
Of Ejectment. 
. Of Aſſize. 


Of Detinue. 
Of Waſte, Se. 


6. Of Trover, 


ACTIONS. 
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Action 


| 2 Of Ac T10Ns Ch. I. Fe 
Action of Debt is a Suit given by Law, where a Man "= 
1 oweth another a certain Sum of Money, by Bond or 1 
_— penal Bill, or Bargain for a Thing ſold, or by Contract, : 
| &c. and the Debtor will not pay the Debt, at the Day 
N agreed; then the Creditor ſhall have this Action againft 
i him for the ſame, | 


Mi 5 If Money be due upon any Specialty, Action of Debt 
| | only lieth; for no other Action may be brought for it: 


| And where a Man contracts to pay Money for Things 
[| which he hath bought, and the Seller takes Bond for the 
{8 Money, the Contract is diſcharged ; ſo that he ſhall not 
1 bave Action of Debt upon the Contract, but, on the 
1 Bond. Nat. Br. 268. _ 


The uſual Action of Debt, which conſiſts of dive: 
particular Branches, lies in all theſe Caſes : % 
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1. For Money due on Bond, or Bill penal. 


2. For Rent due from Tenants. 


r 
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3. For Goods or Money delivered. 3 
th 4. For permitting a Priſoner to Eſcape. £08 
iff 5, Upon an Award. "2 
14 6. Upon a Judgment. 

il 7. On an Act of Parliament. 


| 

| ; I. In a Bond where ſeveral are bound ſeverally, the | 
152 Obligee may have Action of Debt againſt all the Obligors 15 
* | together, or all of them apart, at his Election, and have 

i ſeveral Judgments and Executions; tho' he ſhall have 

1% Satisfaction but once: But when the Bond is joint, and 

| not ſeveral, all the Obligors muſt be ſued that are bound ; 


| | and one is not obliged to anſwer without the reſt. Alſs 1 
| | if a Bond is made to three, to pay Money to one of F 
F'i them, they muſt all join in the Action, for they are but «0F 
15 as one Obligee. Dyer 19, 310. Yelv. 177. 9 
If there be ſeveral Days mentioned for Payment of 1 

1 Money on a Bond, the Obligation is not forfeited, nor 5 
1 ean be ſued, until all the Days are paſt: Vet in —— 1 
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Caſes, the Obligee may bring Action of Debt for the 
Money due by the Bond preſently, tho' it be not for- 


feited; and by ſpecial wording the Condition, an Obligee 
may be able to ſue the Penalty on the firſt Default. A 


Man is bound to pay 20 J. in Manner following, that is 
to ſay, 10 J. at one Day, and 10 J. at another; Debt 


will not lie till after the laſt Day, becauſe it is an intire 
Duty : But if one binds himſelf to pay 10 J. on one Day, 


and 10 1. on another, after the firſt Day, Action of 


Debt lies for 10 J. it being a ſeveral Duty. 1. Co. Inſi. 


3 Danv. Abr, 501. | : 3 ps 1 
In Action of Debt brought upon a Bond againſt” an 
Heir, for the Debt of his Anceſtor, tis not good for the 


Heir to ſay, that the Executors have Aſſets in their 


Hands; for the Obligee may ſue either Heir or Executor: 
If an Heir hath Aﬀets, and the Executor alſo, it is at the 
Obligee's Election to have Action of Debt againſt the 
one or the other; but he ſhall not charge them doubly. 
Debt lies againſt the Heir of an Obligor, who has 


Lands by Deſcent, if the Executors have not. ſufficient : 
And if an Heir has made over Lands fallen to him by 


Deſcent, Execution ſhall be had againſt him to the Value 
of the Land, Cc. if it be not Sold bona fide, for a valu- 
able Conſideration, before. the Action brought. Dyer 
204. 2 Ploud. 433. Anderſ. 7. ee pr 

Action of Debt lieth on a Recognizance; ſo upon a 


Statute Merchant, being in the Nature of a Bond or 


Og : Butit is otherwiſe in Caſe of a Statute Staple, 
A Man owes another a Sum of Money, and hath his 
Note under Hand, without Seal, an Action of Debt on 
a Mutuatus lies; but the Defendant may wage his Law: 


But if an Action of the Caſe be brought upon Promiſe 


of Payment, the Defendant cannot wage Law. 4 Rep. 
93. 2 Danv. Abi. 497, 5 5 
If Debt is brought on a fingle Bill, the Defendant may 
plead Payment, before the Action brought, in Bar, by 
Stat. 6 Ann. c. 10. Whereby if pending any Action 
upon a Bond, the Defendant brings into Court all the 
1 n principal 


the 
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principal and Intereſt due thereon, and alſo the Coſts, it 
ſhall be deemed to be in full Satisfaction of the Bond, 
and the Court may give Judgment to diſcharge the 
Defendant from the ſame. 

2. An Action of Debt lies for Rent in Arrear, upon 
a Leaſe for Life or Years ; at Common Law it lay not 


on Leaſes for Life, but now by Statute 9 Ann. c. 8. it 
may. If Tenant in Fee-ſimple, or Fee-tail die, his Ex- 


ecutor may have Action of Debt by the Stat. 10 C. 1. 


c. 5. for Arrears of Rent incurred in the Life-time of 


ſuch Tenants, or he may diſtrain for the ſame; but 


before this Act the Executor had no Remedy. 1Gr0. 471. 
If a Rent or Leaſe for Years of Land is reſerved and 


made payable at four Quarter-Days, the Leſſor may 
have Action of Debt after the firſt Day of Failure; for 


every Quarter's Rent is a ſeveral Debt, and diſtin 
Actions may be brought for each Quarter, 5 Rep. 81. 


2 Ventr. 129. An Aſſignee of Rent upon a Leaſe for 


Years, ſhall have Debt for it: And Action of Debt wil! 


lie againſt 4 Leſſee, for Rent due after the Aſſignment of 
Teaſe; for the perſonal, Privity of Contract continues, 

tho” the Privity of Eftate is ; 4k But ' tis otherwiſe, if a 

Landlord once accepts the 

ing of the Aſſignment, 1 Lev. 22. 3 Rep. 22, 23. 
When a Leaſe is ended, the Bi in reſpect of the 

Rent remains, and Debt lieth by reaſon of Privity of 

Contract between Leſſor and Leſſee. 2 Cro. 227. 
3. Action of Debt lieth upon a Parol Contract by 


Word only, and ſo doth Action on the Caſe: And in 


ſome Caſes, Debt will lie, altho' there be no Contract 
betwixt the Party that brings the Action, and him againſt 
whom brought; for there may be a Duty created by 


Law. But Action of Debt lieth not againſt Executors, 
upon a Simple Contract made by the Teſtator: Tho' it 


lies for the Arrearages of an Account againſt Executors, 
for Receipts by the Teſtator. 2 Jene 343. 9 Rep. 

87. 2 Danv. 497. 
If Goods or Money are delivered to a third Perſon 
for my Uſe, I * have Action of Debt, or Account 
for 


ent of the Aſſignee know- 
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Sec. 1. and REMEDIES, Y 


for them. And where Money is delivered to a Perſon, 
to be re-delivered again, the Property is altered, and 
Debt lies: But where a Horſe, or any Goods are thus 
delivered, there Action of Detinue lieth. Action of 
Debt lies againſt the Huſband, for Goods which were de- 
livered or ſold to the Wife, if they come to the Huſ- 
band's Uſe : And if one delivers Meat, Drink or Clothes 


to an Infant, and he promiſes to pay for them, Action 


of Debt or on the Caſe will lie againſt the Infant; but 

what is delivered, muſt be averred to be for the neceſſary 
Uſe of the Infant. 2 Danv. Abr. 404. 1 Nelf. Ab, 
603. 1. But if the Infant executes his Bond or Note 


for ſuch Neceſſaries, and an Action is brought againſt 


him thereon, he may plead his Nonage in Bar. 
A Man agrees with a Taylor to make him a Suit of 
Clothes, for a certain Price; the Taylor may bring a 


5 general Action of Debt againſt him for the Money; but 
if the Price is not agreed on, Action of the Caſe only 


lies, or ſpecial Action of Debt on the ſpecial Con- 


tract. 


4. Action of Debt lies againſt a Gaoler permitting 
a Priſoner committed in Execution to eſcape, for there- 
upon the Law makes the Gaoler Debtor, but not a- 


gainſt his Heir. And where the Party is not in Execu- 


tion, there Action on the Caſe lieth for Damages ſuffered 
by the Eſcape. I Saund. 218. | 

If a Priſoner eſcapes who was in Execution, his Cre- 
ditor may retake him by Capias ad Satisfaciendum ; or 


bring Action of Debt on the Judgment, or a Scire facias 
. againſt him, c. for he hath ſtill an Intereſt in the 


Body, as a Pledge for the Debt, If the Priſoner makes 
a tortious Eſcape, the Perſon at whoſe Suit he was taken 
in Execution, may have an Alias Cap. to take him again; 


or Action of the Caſe againſt the Sheriff: But if the 


Sheriff voluntarily permit the Eſcape, Debt may be 
brought againſt the Sheriff. 1 Ventr. 269. 3 Salk. 
I 60. 

Debt lieth againſt a Sheriff, for Money levied in Exe- 
cution: And if a Defendant in Execution is reſcued, the 


B 3 Pheriff 
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Sheriff is liable for the whole Debt, and is to haye his 
Remedy againſt the Reſcuer. Dyer 241. 
A Perſon may have an Action of Debt upon an 


Award or Arbitrament ; but not for Debt referred to Ar- 


bitration, which muſt be Action on the Caſe : And 
Debt will lie for Breach of a By-Law, or for an 
Amercement in a Court-Leet, &c. Action of Debt 
ſhall be brought for Money adjudged to be paid by Ar- 
bitrators, declaring on the Award; and alſo upon the 
Bond for * performing it. New Nat. Br. 267. 
Brownl. 5 

6. Dag? lies for Money recovered upon a Judgment, ec. 
In Actions of Debt on Bonds, a Rule may be made to 


ſtay Proceedings on Payment of Principal, Intereſt and 


Coſts; but not in Actions of Debt upon Judgments; 
yet the Defendant may plead a Tender and wncore pri. 
Mod. Caf. 60. (that is) always ready to pay, Cc. 
7. AQtion of Debt is ſometimes grounded on an Act 
of Parliament; as againſt a Hundred for a Robbery 
committed on the Highway, in the Day-Time of any 
Day, except Sunday, when the Hundred or Barony 
ſhall anſwer i it, if the Robbers are not taken | In 40 Days, 
79 10 & 11 Car. 1. c. 13. 

This Action muſt be brought by and in the Name of 
che Party to whom the Debt is due, if then living; and 


after his Death his Executors or Adminiſtrators muſt 


bring the Action: And if the Executor be under Age, 
the Adminiſtrator during his Nonage muſt bring it. 

If one or more of the Executors, who have taken 
upon them the Executorſhip die, the Survivor or Sux- 


vivors muſt bring the Action; and if they all die, the 


Executor of the laſt Survivor muſt bring it. 
If there be dut one Executor, and he dies after Ace- 


ceptance, the Executor of that Executor, {hall have the 


Action. 


If an Executor dies Inteſtate, the 3 de 
bonis non Adminiſtratis, (that is, of the Goods not ad- 


miniſtered by the Executor) ſhall have the Action. 


If the Debt was due to a Biſhop, Parſon or Vicar, his 
Executors or Adminiſtrators, and not his Succeſſors ſhall 
R have 
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have this Action. But if it was due to a Body Politick, 
as to a Mayor and Commonalty, Dean and Chapter, 
and the like, in their politick Capacity, there the Sue- 
ceſſor, and not the Executor ſhall have it. | 


| Againſt whom the Action to be brought. 


It muſt be brought againſt the Party who originally 
owed the Debt, if living, and after his Death againſt 
the Executor, that has taken upon him the Executorſhip. 
If no Executor, then againſt the Adminiſtrator appointed 
by the Ordinary; and if none appointed by the Ordinary, 
then againſt the Ordinary himſelf; and if he dies poſſeſſed 
of the Goods, then againſt his Executor. And if an 
Executor dies after Acceptance, then againſt an Execu- 
tor of an Executor, ad infinitum. But if no ſuch Exe- 
cutor made, then againſt the Adminiftrator, de bonis non. 


And if the Adminiſtrator of the firſt Inteſtate die In- 
teſtate, then againſt the Adminiſtrator of that Adminiſ- 


trator, (being Adminiſtrator, de bonis non) but not a- 
gainſt the Executor of an Adminiſtrator for the Debt of 
the Inteſtate. Nor againſt an Executor or Adminiſtra- 
tor of a Leſſee for Years for Rent, where the Leſſee or 
his Executors, or Adminiſtrators, have aſſigned over 
their whole Term. 8 5 

It lies againſt an Heir bound by the Deed of his An- 


ceſtor, if the Executors have not ſufficient; but, nil per 


Deſcenſum, (that is, he has nothing by Deſcent) is a good 
Plea, if he alien the Aﬀets before Action, unleſs it be 
fraudulent, to deceive Creditors. It lies not againſt Exe- 
cutors upon a ſimple Contract, made by the Teſtator. 

If a Woman ſole be indebted, and then marries, it is 
now become the Debt of the Huſband and Wife, and 
ſhe ought to be ſued together with her Huſband, and if 
he dies, whereby the Action is abated, yet the Wife 
may be ſued again. But if ſhe dies, the Man is not lia- 
ble aſter, unleſs there was Judgment againſt both during 


5 


the Marriage. 


An Action of Debt lies againſt the Huſband for 
Goods fold and delivered to the Wife; becauſe the Law 
— A intends, 
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* intends, that they were employed, and came to the 
Huſband's Uſe, 3 


If a Feme ſole have a Debt owing her, and after 


marries and dies, the Huſband: muſt take out Adminiſ-- 


tration of the Wife's Goods before he can recover. 
It lies upon an Emiſſet for Goods ſold and delivered; 


but the Defendant may wage his Law ; yetin an ARtion 
of the Caſe he cannot. 


To wage Law, is where the Defendant tak es an Oath 
at the Bar, that he owes not the Debt, demanded of him 


upon a ſimple Contract, or any Part thereof; but he ought 
to bring with him Eleven of his Neighbours, or ſo many 
Perſons as the Court ſhall Order, that will declare upon 
their Oaths, that they believe he ſays Truth. 

If one delivers Goods to a third Perſon for my Uſe, 
T may either have an Action of Debt or Account, for 


them at my Election. And in many other Caſes this 
Action lies. 


SECT. 2. Action MT the Caſe i is a general Action given 


for Redreſs of Wrongs and Injuries, done without Force, 
and by the Law not provided againſt: It is ſo called, becauſe 


the whole Caſe as laid in the Declaration, (except Time 


and Place) is ſet down in the Writ; and it is ſaid to lie 
in few Caſes whete there is another Remedy, 


As to the Kinds of this Action, they are as various 


as the Torts and Injuries upon which they are founded ; 


but on a general Diviſion may be reduced to the Heads 


of, 
1. Nonfeazance on Promiſes. 
2. Malefeazance, or doing what ought not to be 
done. 
3. Misfeazance, or miſdoing any Thing. 
4. Deceits on Contracts, &c. 
5. Particular Nuſances. 


1. As to Nonfeazance, which is the Omiſſion of that 
which a Man ought to do; if there be a Charge upon 


any Perſon, by. Reaſon of his Tenure of Houſe or 


Land, to repair any Bank, Bridge, or private Way, &c, 
and he doth it not, and thereby another receives ſpecial 
Damage, 


3 
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Damage, he may have Action on the Caſe againſt him: 
So where a Man is bound by Tenure to repair Sea-Banks, 
and he neglects it, ſo that the Land of his Neighbour 
is drowned; or when one bound by Preſcription to 


make his Hedge next my Lands, doth it not, whereby 
other Men's Cattle come into my Ground to 


Damage, Sc. And for not paying of Toll of a Mill 
or Market, &c. this Action lieth. Co. Ent. 11. 10 
Rep. 139. 2 Saund. 112. =o Ny | 
Where a Man doth not make a good Eſtate of Land 
ſold, according to promiſe ; or do not pay Money up- 


on a Bargain and Sale according to Agreement; or not 


deliver Goods upon Promiſe, or Demand; Action of 
the Caſe lies on an expreſs Aſumpſit, which may relate 


to one's real or perſonal Eftate,. or to a Man's Perſon. 


And an implied A ſumpſit is where Goods are ſold, or 
Work is done, Cc. without any Price agreed upon 
here the Law implies a Promiſe and Satisfaction to the 
Value. But for Breach of Promiſe made by Deed, 
Writ of Covenant is to be brought; And upon Promiſe 
of Payment of Money on a Bond, unleſs there be a 
collateral Promiſe, Action of Debt lieth; and on a Bill 
of Exchange accepted, an Action lies on the Cuſtom 
only. 1 Danv. Abr. 28. 1 Roll. Abr. 517. I Vent. 
152. FE | 
| If one deſires me to be bound for him, and he after- 
wards doth not fave me harmleſs, this is Nonfeazance 
implied by Law; and Action of the Caſe lieth. And 
this Action lies againſt an Inn-keeper that refuſes go en- 
tertain a Gueſt or Traveller, on Pretence of his Houſe 
being full, if- this be falſe : Alſo againſt a Smith refuſing 
to Shoe a Horſe, having Neceſſaries for doing it; and 
againſt a Sheriff for not arreſting a Perſon, being preſent, 
Sc. 1 Brownl. 32, 213. Dyer 158. | 
2. Malefeazance is where any Man does a voluntary 
Tort or Injury to another : If a Man in riding a Horſe 
hurts another Perſon, &c, Or if any one keeps a Dog 
uſed to bite Men and Cattle, and knowing thereof con- 
tinues him unmuzzled; and I, my Child, Servant, or 


Cattle 
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10 Of AcT1oNs Ch. I. 
Cattle are bitten, wheteby I ſuffer Damage, this Action 
lies againſt the Owner. Dyer 25. 4 Rep. 188. 

If a Man is diſturbed or hindred in the Uſe of a Way 
to his Houſe or Ground, &c. or in putting Cattle into a 
Common, he may have an Action on the Caſe. And if 
one Commoner ſurcharge the Common, the reſt of the 


Commoners, if they cannot have their Common as 
_ uſual, may bring Action of the Caſe againſt him: So 


where one digs Pits or Trenches, &c. in the Common, 
by which Cattle go in Danger of their Lives. And for 


incloſing a Man's Common, where the Damage occas 


ſioned by it is ſpecial, 1 Cro, 427. 2 Bulſt. 121, 
Where the Parſon or any Stranger diſturbs a Perſon in 
the uſing a Seat or Ifle in a Church, which he hath as 


Appendant to his Houſe : Or where one is difturbed in 


his Office, or the Profits thereof, this Action lieth, And 
when Franchiſes or Liberties, are under Diſturbance 


from any: If any one ſhall hinder a Perſon that has the 


Franchiſe of the Execution and Return of Writs, or 
Proceſs, in a Hundred, Liberty, &c. or ſhall diſturb an 
Officer in mak ing an Arreſt, or in attaching or diſtraining 
of Goods, Action of the Caſe lies: But if a Man him 
ſelf do any Act to prevent Execution upon his own 
Goods, &c. this Action doth not lie. Co. Entr. . 
F. N. B. 102. 1 Cro. 309, 548. 5 Rep. 91. 

For erecting a New Market, to the Damage of 
another, Cc. And if any Perſon ſhall entice away a 
Servant, Apprentice or an Apprentice Maid, c. 


whereby the Maſter or Miſtreſs loſes their Service, and 


have Damage, Action on the Caſe lies for the ſame. 
1 Lev. 296. 2 nfl. 198. 2 Saund. 169. 

. Misfeazance may concern a Man's Houfe or 
Lands, or his Cattle, Goods, c. If my Servant puts a 
Candle or other Fire in any Place in my Houſe, and 
this burns all mine and my Neighbours Houſe, Action 
of the Caſe lieth againſt me: And if a Man in burning 


of Heath keep his Fire ſo negligently, that the Cloſe of 


another is burnt down, this Action lies; for eyery Man 
is to take Care, that his Fire does his Neighbour no 
Damage: 
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Damage. But AQion is taken away in Caſe of acci- 
dental Fires, by Statute. 2 Geo. I. c. 5. 
If a Carrier takes Goods to carry, and wilfully ſpoils 


them, or negligently loſes or ſuffers them to be loſt or 
ſpailed, Action on the Caſe lies: And if ſuch Carrier 


is robbed of Goods, he is anſwerable for the ſame, be- 
cauſe he hath his Hire, and therefore took upon him the 


ſafe Delivery of the Goods; and tho? the Carrier be not 


acquainted with all the Particulars j in a Box, &c. where 


there is Money, he ſhall Anſwer in an Action, if rob- 
bed; unleſs there be a ſpecial A greement or Acceptance 
to excuſe him. If a Waterman er Lighterman loſe 


Goods, this Action lies againſt ſuch Water - Carrier; but 


Goods may be thrown over- board in a Tempeſt, to pre- 


ſerve the Lives of the Paſſengers, Ic. The Over-loading 
a Horſe, or Surcharging a Boat, is actionable, if there 
be a Damage by it. Fitz. abr. 14. Raft, Ent, 484. 
2 Bulft. 28. 1 Danv. Mr. 1%. 

Aktion of the Caſe will lie againſt an Innkeeper for 
Goods ſtolen in his Houſe 3 and here the Inn keeper is 
chargeable, altho' the Gueſt doth not acquaint him what 
Goods or Money he hath; and tho' he deliver the Key 
of the Chamber to the Gueſt, and knows not the Perſon 


doing it, &c. But the Perſon rolled muſt be a Traveller, 


and Gueſt in the Inn, or an Action will not lie. A 
Man coming to an Inn, leaves Goods there, and goes 
away for two or three Days; in this Caſe he is no Gueſt; 
and therefore if they are ſtole, no Action lieth ; Tho? 

the leaving a Horſe, &c. by which the Inn · kceper hath 
Gain, makes the Owner a Gueſt; and the Inn- keeper 

anſwerable. 8 Co. Rep. 33. Moor 877. 

This Action lieth, where an Inn-keeper lets a Man's 
Horſe to Hire without his Leave: And when a Horſe 
that is hired, is abuſed by the Rider, by riding an exceſſive 


Pace, or further than agreed, neglecting to take Care of 


him, &c. Action of the Caſe may be brought; not if 
the Horſe die ſuddenly without the Rider's Default. And- 
if a Farrier undertake the Cure of my Horſe; or a 
Smith the Shoeing thereof, and doth it not well, as if he 
PRE the Horſe ſo that I loſe the Uſe of him, Oc. for 


the'e 


„„ Aer tone ch 1. 


theſe Action on the Caſe lies. 1 Brownl. 8, 9. Fitz. 
94. 2 Bult. 334. | | 


If a Chirurgeon neglects his Patient, or gives him un- 
wholeſome Medicines, whereby the Patient receives In- 


jury, Sc. this Action lieth: Alſo where a Taylor un- 
dertakes to make a Suit of Clothes, and he ſpoils them; 
and when one undertaking to build a Houſ-, does it ill; 


or if a Carpenter promiſes to mend my Houſe before a 


certain Day, and neglects to do it, by Reaſon whereof 
my Houſe falls, it is actionable. 1 Danv. Abr. 42. 

Where a Counſellor doth not come to plead his Client's 
Cauſe, being retained to appear, by which the Cauſe 
miſcarries : If an Attorney engages in a Suit without 
Warrant, or out of Negligence or Ignorance miſmanage 
a Cauſe; or if he plead otherwiſe than he hath Authority 
to do, or make Default, c. or in Caſe any Attorney 
or other Officer do any thing contrary to his Truſt: For 
malicious Proſecution ; and where any Suit is without 
Ground; and for falſe Impriſonment, &c. In all theſe 


Caſes, Action of the Caſe lieth. Alſo if a Sheriff, &c. 


refuſe to do, or do any Thing amiſs relating to his Office, 
to the Damage of another ; or ſhall make a falſe Return 
of Proceſs, Sc. this Action may be had. 6 Rep. q. 
Dyer 361. 1 Cro. 173. 5 Rep. 89. | | 


4. For Deceits ef Attornies, &c. in diſcovering Evi- 


dences, or other Secrets, to the Prejudice of their Clients; 
or if an Attorney do a Thing in his own Name, or for 
his own Uſe, which he ought to do for me in my 


Name, &c. A Man perſonating another in any Court 


or other Place, to his Injury; counterfeiting Letters, to 
receive Money; cheating others at Play, with falſe Dice, 
c. and for all Deceits in Contracts, Action on the 
Caſe lies. Dyer 25, 75. a | 

If a Vintner ſells Wine for good, knowing it to be 
bad, this Action lieth : So if a Man ſells certain Packs 
of Wool, as good and merchantable, if they are damag- 
ed; or if one promiſe for Money to deliver me that 
which is good, and doth not; and where a Perſon ſells 
to another Cattle or Goods, that are not his own ; for 


ſelling by falſe Weights and Meaſures, or warranting 
Clothes 
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Clothes to be of ſuch a Length, that are deficient of it; -. 
ſelling a Horſe, &c. affirming him to be ſound, when he 


hath ſome ſecret Diſeaſe ; or unwholeſome Bread, Beer, 
Meat, &c. 1 Danv. Abr. 173, 187. 2 Cro. 196, 
471. 1 Cro. 44. PT OI © 
And in ſome Caſes this Action ariſes upon the War- 
ranty of the Seller, and in others it will lie without War- 
ranty; but if the Buyer taſte the Wares before-hand, 
and like and accept them, &c. without a Warranty, no 
Action lieth : And *tis ſaid Action of the Caſe lieth not, 


altho' they are warranted, when the Fault is ſo apparent 


that the Buyer may diſcern it; for the Law gives no 
Remedy for a Man's own voluntary Negligence. It is 


the ſame when the Warranty is after the Thing is ſold, 
ſo that *tis no Part of the Contract; and where any 


Warranty doth extend to a Thing to come, as that a 
Horſe ſhall carry a Man ſo many Miles a Day, or the 
like. 2 Cro. 631. 3 Bulff. 94. 13 H. 4 Finch 


187. ah 

The bare Affirmation of a particular Sort of Diamond, 
if the Seller doth not warrant it, will not maintain an 
Action: But where a Man hath the Poſſeſſion of a per- 
ſonal Thing, the Affirming it to be his own, is a War- 
ranty that it is ſo: Tis otherwiſe in Caſe of Lands, 
where the Buyer muſt ſee that he hath Title. For all 
Deceits uſed by "Tradeſman in their Trades; and if 
Goods in Pawn are refuſed to be delivered, on offering 
the Money, Sc. Action on the Caſe may be had. 
2 Cro. 4, 196. 1 Salk, 210. 4 Rep. 18. 

5. For a particular Nuſance to a Man's Houſe, Wa 
ter, Way, Light, or Air, by building, diverting, ſtop- 
ping, digging, &c. whereby he is damnified, Action 
of the Caſe lieth. If one builds his Houſe, ſo that the 
Eaves thereof hang over and drop upon mine, and cauſe 
it to periſh, or otherwiſe trouble my Dwelling therein: 
Or if a Man ere& a Houſe, upon a new Foundation fo 
near to my Houſe, that he ſtops up my Window, and 
takes away my Light; I may have Action of the Caſe 
againſt him; but not if the Building be on an old Foun- 
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dation, where there was a Houſe before. Co. Lit. 56. 


1 Bulſt. 116. | 5 
The Erecting of a Glaſs-houſe, a Brew-houſe, or an 


Houſe of Office, &c. may be a Nuſance, for which he, 
that hath any Damage thereby, may bring this Action: 
Where a Man hath a Water running to his Houſe or 


Land for his neceſſary Uſe, and another ſtops or turns it 


or in Caſe a Tannet eres a Lime-Pit near the Watet- 


Courſe, ſo that the Corruption of the Pit ſpoils the 
Water; if Dye-houfes are erected, the Filth of which 
deſtroys Fiſh in a River; or if any Tallow Chandler ſets 


up a Furnace near an Inn, and the Stink annoys the 


Gueſts ; Hogs are kept in a Hog-Stye near a Man's Par- 
lour, whereby he loſes the Benefit of it, &c. Theſe are 
Nuſances, for which Action lieth: And an Action upon 
the Caſe lies, for hindring of the wholeſome Air, as well 
as for corrupting of it. 2 Roll. Abr. 140. Telv. 48, 
159. 9 Kep. 58. 8 LET ag 
Building a Smith's Forge near another's Houſe, and 


making Noiſe with Hammers, was held a Nuſance; al- 


though the Smith worked at ſeaſonable Times, and had 
been a Blackſmith above twenty Years in that Place, 
&c. For though a Smith is a neceſſary Trade, and ſo a 


Lime burner, and Hog-Merchant; yet they muft be 
uſed not to be injurious to the Neighbours ; or Action of 


the Caſe lieth : Alſo any Perſons may abate or remove 


Nuſances, that are prejudiced by them. 1 Lutto: 


69. | 

97 or the breaking down a Wall, or Sluice; or if one 
break down the Bank of a River, &c. Alſo for dam- 
ming up Riveis, or throwing Stones or Rubbiſh therein; 
and ſtopping, or not ſcouring of a Ditch, &c. Action 
on the Caſe lies: And the Continuation of a Nuſance, 


is as it were a new Nuſance : But for a common Nu- 


ſance to a Highway, and Annoyances of Rivers, 
Bridges, &c. common to every Body, the Remedy is 
not by Action, but by Preſentment or Inditment. 
1 Cro. 747, 402. Dyer 248. 2 Infl. 402. 

When the Party to whom the Nuſance is done, has 


only a Leaſe for Years, er ſome Copy hold Eſtate in the 


Thing, 
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Thing, to which the Nuſance is done belongs, altho' the 
Nuſance be total; or if he have the Freehoid of the 


Thing, and the Nuſance be only partial: In theſe Caſes 


the only proper Remedy is by this ſpecial Action on the 


. Caſe. Styles Rep. 164. Leon. pl. 333. &c: 


If a Man have a Water that Time out of Mind, 
has come above, or under Ground, to his Houſe or 
Ground, be it in or out of a Conduit or Pipe, and it s 
ſtopped, diverted or corrupted in Part or in the Whole, 


he may have this Action. 5 Co. 73. 1 Cro. 359. 


It alſo lies for topping of a Ditch or Water- Courſe, 
by which my Land is drowned 5 and for not ſcowering a a 
Ditch. Godb. Pl, 68. 


So againſt a Miller for raiſing and ſtopping the Water 


running to his Mill, by which my Cloſes are drowned. 


So if I have Eftovers & in another Man's Wood by 
Preſcription, and he cuts it down, and does not leave 
ſufficient for me, I may have this Action. 9 Co. 112. 

SECT. 3. Action of Account lies againſt a Bailiff or Re- 
ceiver, &c. to a Lord or others, who by Reaſon of their Offi- 
ces and Buſineſſes, are to render Accounts, but refuſe to 
do it: And this Writ or Action may be brought againſt, 


1. A Bailiff or Receiver of Rents and Debts. 
2. Where one was not Bailiff or Receiver. 
3. Before Auditors aſſigned, &c. 


1. If a Man makes one his Bailiff of a Manor, &c. 
0 * have a Writ of Account againſt him as Bailiff: 
Alſo 


where a Perſon makes another his Receiver, to re- 


ceive his Rents, or Debts, &c. he ſhall have Action of 


Account 


{ Eftovers when reſtrained to Woods, is a Right of taking 
Wood out of another Perſon's Woods for Houſe-bote, 


Plough- bote, and Hay or Hedge-bote. Bote in the Saxon 


Language denotes, an Allowance or Compenſation, for thoſe 
Purpoſes. Houſe-bote, is a Right of taking Timber to 
build or repair the Houſe, or for Fire-bote ; Plow-bote, is to 
take Wood to repair Plows, Carts, &c. Hay-bote, is to 


take Wood to repair Hedges, Pales, Gates and Stiles, to 


focure Incloſures. 
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Account againſt him as Receiver; and if he appoint 
him his Bailiff and Receiver, then he may bring Account 
againſt him in both Ways: But a Bailiff cannot be gene- 
rally charged as a Receiver, nor a Receiver as a Bailiff, 
I Dany. Abr. 220. 
A Bailiff or Receiver makes a Deputy ; ; AQion of 
Account lies againſt them, and not againſt the De- 
puty : If Account is brought againſt one as Bailiff, 
he ſhall have his Coſts and Expences tis ſaid to be 
otherwiſe where ſuch Action is brought againſt him as 
Receiver. An Action of Account may be brought 
againſt a Factor, who ſells Goods and Merchandizes; 
and if a Man have a Servant, whom he orders to receive 


Money, the Maſter fhall have Account againſt him, if 


he were his Receiver : But an Apprentice 1s not charge- 
able in Action of Account. 1 Co. Inſt. 172. 1 Leon. 
32. 2 Mod. 100. 4 

If Money be received by a Wife, Account lies againſt 
the Huſband ; but Action of Account lieth not pro- 


perly of a Thing certain, only of uncertain Things: If 


a Man delivers 10 J. to Merchandize with, he ſhall not 
have Account of the 10 J. but of the Profits, which are 
uncertain. It is no Plea in an Accountant, that he was 


robbed; but he may plead that it was without his De- 


fault and Negligence, and it will be good. Dany. Abr. 
215. 1 Infl, 89. 
2. By the Statute 6 ie. A of Kecount 


| may be brought againſt the Executors and Adminiſtrators 


or Guardians, Bailiffs and Receivers; and by one Joih- 
_ tenant, &c. againſt the other, his Executors and Admi- 
niſtrators, as Bailiff for receiving more than his Share. 
And the Auditors appointed by the Court, where an 
Action of Account ſhall be depending, may adminiſter 
an Oath, and examine the Parties touching the Matters 


in Queſtion ; and for their Pains ſhall have a reaſonable 


Allowance, to be paid by the Party on whoſe Side the 
Ballance ſhall appear. 

If ene receive Money for my Uſe, 1 ſhall have Ae 
count againſt him as Receiver, &c, So if a Man enter 


into Land to my Uſe, and receive the Profits of os : 
10 a 
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Sec. 3; and REMEDIES 17 
hall have Action of Account againſt him as Bailiff, 


Fitz. Abr. Account. 6. 

Where a Perſon receives Money due to me upon a 
Bond or Obligation, or for Rents owing to me, I may 
have Account againſt him as my Receiver, or Action of 
Debt, or on the Caſe, as owing me ſo much Money 
that he hath received, A Man delivers Money to one to 


pay to me, if it be not paid, I ſhall have Action of Ac- 
count againſt him: And if I pay Money to another Per- 


ſon, I may bring Action againſt him for ſo much re- 
ceived to my Uſe; but he may diſcharge himſelf, by 
ſay ing it was for ſome Debt, or to be paid over by my 


Order to ſome other, which he hath done, &c. 


Money is delivered to another, to be delivered over, 
Account lies if it be not delivered : And if I deliver 
Money to one to deliver over to another for my Uſe, and 
he gives it him, Account lieth. I Danv. Abr. 215. 

In Actions of Account, Auditors are to be aſſign- 
ed, who are Judges of Record; but what may be plead- 
ed in Bar to the Action, ſhall not be allowed to be pleaded 
before them: The Plaintiff or Defendant may join Iſſue, 
Sc. before the Auditors, which ſhall be certified to the 
Court and there tried; and they may grant a further 
Day to the Defendant to Account ; but if he is remiſs, 
they muſt certify the Court that he will not Account. 
Cro. Car. 161. 1 Danv. Abr. 230 

If the Accountant be found in Arrear, the Auditors 
have Power to commit him to Priſon, there to remain 
till he makes Agreement with the Party; tho' if he 
be charged with more Receipts than he ought, or be not 
allowed reaſonable Expences, he may have a Writ Ex 
parte talis out of the Chancery directed to the Sheriff, to 
take four Mainpernors for bringing his Body before 
the Barons of the Exchequer at a certain Day, and to 
warn the Lord to appear at the ſame Time, Sc. by 
Statute 13 Ed. 1. cap. 11. Inſt. 380. 

The Judgment in this Action being only to Account, 
and no Damages given therein, it is ſeldom uſcd at this 


Day. 
e SECT, 
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SECT. 4. Action of Covenant is brought where a Man 
is bound by Covenant in a Deed, entered into by two 
or more Perſons to do, or not to do ſome Act or Thing 
agreed betwixt them, when he hath broke the ſame: 
And. is divided into, | 


1. Covenant perſonal for doing any Thing. 


2. Covenant real concerning Lands. 


1. A Covenant between Perſons muſt be to do what 
is lawful and poſſible, or it will not be binding: And in 
ſuch Caſe, where there is any Agreement under Hand 
and Seal, Action of Covenant may be brought on it; 
and if one is Party to a Deed, his Agreement to pay 
amounts to a Covenant. 2 Mod. 91. | 
Upon a Bond Action of Covenant lies, it proving an 
Agreement ; and if a Perſon covenants to pay another a 
certain Sum of Money at a Day, tho' he may bring 
Action of Debt for it, yet may Writ of Covenant be 
had at his Election: But when only a Hand is to a Writ- 
ing, and not a Seal, Covenant lieth not, but Action of 
the Caſe upon Breach of the Agreement. And by Releaſe 
of all Covenants from the Covenantee, a Covenant is 
diſcharged, with the Action thereon, &c. 2 Danv. 
Abr. 228. Allen 39. f | 
If a Man Covenant with one to pay him Money on 
a Time to come, and do not ſay to his Executors, &c. 
If the Covenantee die before the Day, his Executors or 
Adminiſtrators ſhall have Action of Covenant for the 
Money, and recover the ſame: Alſo in every Caſe 
where a Teſtator is bound by a Covenant, the Executor 
ſhall be liable, if it be not determined by the Teſtator's 
Death. Not only Parties to Deeds, but their Executors 
and Adminiſtrators, may take Advantage of Covenants: 
But there may be an Agreement and Covenant, only to 
be performed by the Parties themſelves. Dyer 12. 
5 Rep. 16. Cre. Eliz. 552. 2 Dany. 235 
In Deeds and Articles of Covenant, ſometimes a + 
Clauſe for Performance, with a Penalty, is inſerted ; 
and other Times, and more frequently Bonds are given 
for 
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for the Performance, with a ſufficient Penalty; ſeparate 
from the Deed ; which laſt being ſued, the Jury muſt 
find the Penalty; but on Covenant the Damages only. 
And commonly the Party damnified in this Action fhall 
recover nothing but Damages for the Breach z except in 
__ Actions. F. N. B. 145. | 

Where it is agreed, that one Man ſhall pay 1000. 
to ond for Lands in ſuch a Place; this is a mutual 
real Covenant; and Action of Covenant hes, if the 
other Party tefuſes t6 convey, &c. And when Cove- 
nants are diſtinct and mutual, ſeveral Actions may be 
brought againſt the Parties; but if there be mutual Co- 
venants, and the one not to be performed before a Coves 
nant Precedent, there the Covenant is not ſuable till the 
other is performed. 1 Sid. 423. 2 Med. 74: | 
A Perſon Covenants expreſly to repair a Houle; and 
it is burnt down by L ightning, or any other Accident; 
yet he ought to repair it, or Action of Covenant hes 
againſt him ; for it was in his Power to have guarded 
againſt it by his Contract, by Exception, c Tho' a 
Tenant is not fo bound, by Covenant in Law : But 
where the Uſe of a Thing is demiſed, and it runs to 
Decay, ſo that the Leſſee or Tenant cannot have the 
Benefit of it; for this no Action of Covenant lieth for 


the Jeſſee: And if the Leaſe, &c. is not good, there 


can be no Covenant, or any Breach: Telv. 19. 2 Dany: 
Abr. 233. 

If a Man makes a Leaſe of Lands for Years, and 
then turns out the Leſſee, he ſhall have Covenant againſt 
the Leſſor, though there be no expreſs Covenant in the 
Deed : But in Caſe a Stranger enters before ſuch Leflee, 
the Leſſce thail not have an Action of Covenant upon 


this Ouſter, becauſe he was never a Leſſee in Privity to 


have the Action; yet a Stranger to the Deed may not 
take Advantage of a Covenant. Yety. 18. 

A Covenant for the Leſſee to enjoy againſt all Men, 
extends not tc tortious Acts and Entries, e. for u hich 
the Leſſee hath his proper Remedy againft the Agpreſſors. 
If a Perſon Covenants in a Deed, that he hath good 
Right to grant, &c. and he hath no Right, it is a Breach 
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of Covenant, for which Action of Covenant lieth: And 
where a Man by his own Act diſables himſelf to perform 


a Covenant, it is a Breach thereof; and no Duty or 


Cauſe of Action ariſes upon any Covenant, till it be 
broken. Yaugh. 123. 5 Rep. 21. 


On Covenants in general, if the Prins his have Judge 


ment in an Action for one Breach, and afterwards the 
Covenantor breaks his Covenant again, a new Action 
may be brought, and ſo for every Breach : Or in Cove- 
nants perpetual, upon a new Breach, a Scire facias may 
be had on the former Judgment, and the Plaintiff need 


not bring any new Writ of Covenant. 1 Rep. 154. 


Cro. El. 5. 
By Stat. g V. 3. c. 35. In all Actions brought upon 


Bonds or penal Bills, for Non - performance of Cove- 


nants in any Deed, the Plaintiff may aſſign as many 
Breaches as he ſhall think fit, and the Jury upon the 
Trial ſhall not only Aſſeſs, not only ſuch Damages and 


Coſts as uſual, but alſo give Damages for ſuch of ſaid 
Breaches, as are proved to have been broken. And if 
the Defendant does not plead to Iſſue, but Judgment is 
had againſt him by nil dicit, &c. the Plaintiff may ſug- 
geſt upon the Roll as many Breaches as he ſhall think fit; 
and then a Writ ſhall Iſſue to the Sheriff, to ſummon 
a Jury to Enquire into the Truth of thoſe Breaches, and 
aſſeſs Damages ſeverally, and then Judgment ſhall be 


entered as in Caſes of Writs of Inquiry of Damages. 


And if the Defendant after Judgment entered, and be- 
fore Execution executed, pay into Court the Damages 
and Coſts, a ſtay of Execution ſhall be entered on Re- 
cord. And when the Plaintiff, his Executors or Admi- 
niſtrators ſhali be ſatisfied the Debt and Damages, the 
Body, Goods and Lands of the Defendant ſhall be dif- 


charged and the fame entered upon the Roll; but if the. 


Damages do not amount to the Penalty, ſuch Judgment 
ſhall ſtill remain in Force, as a further Security to anſwer 


ſuch Damages as may afterwards be ſuſtained, by further 


Breach of Covenants, ſo far as the remainder of ſuch 
Penalty will reach ; upon which Breach the Plaintiff may 
ſue out a Scire facias upon the Judgment, againſt ſuch 

Defendant, 


3 
2333 


S 
r . 


Tee ve 


Gee, 3. and REMEDIES 21 


Defendant, his Executors or Adminiſtrators, or his 


Heirs or Terr-Tenants, grounded upon Suggeſtion of 
other Breaches. 1 
Provided that upon payment of all future Damages 


and Coſts, all further Proceedings upon the Judgment 
| ſhall be again ſtayed; and ſo foties guoties, upon every 


new Breach the ſaid Judgment to be made Uſe of as 


aforeſaid, c. 


Scr. 5. Action of Detinue lies for Recovery of Goods 
or Chattels, lent and delivered to a Man to keep, or to de- 
liver over to a third Perſon, who refuſes to re-deliver 
them, and detains them in his Hands: It is uſed in theſe 


two Caſes: 


1. For recovering Goods detained. 
2. For Recovery of Deeds and Charters. 


1: This Action lieth for any Thing certain and va- 
luable, wherein one may have a Right or Property ; as 
for Cattle, Cloth, Houſhold-Goods, Plate, Jewels, 
Bags of Money ſealed, or Cheſts ot Money locked, 
Sacks of Corn, Loads of Wood, &c. but for Money 
out of a Bag, or Corn out of a Sack, &c. Detinue lieth 


not, becauſe they cannot be diſtinguiſhed from another 


Man's Corn or Money ; and therefore the Party muſt 
have an Action on the Caſe, Sc. F. N. B. 138. 


1 _- 280. 

he Thing detained muſt be once in the Poſſeſſion of 
the Defendant ; which is not to be altered by Act of 
Law, as Seizure in Execution, &c. and the Nature of 
the Thing muſt continue without Alteration, to intitle 


this Action; ſo that if Leather be made into Shoes, or 


Timber be uſed in Building, c. the Writ of Detinue 
will not lie. In Caſe of Delivery of Goods, if a Per- 
ſon to whom a Thing. is delivered dieth, Detinue may 
be brought againſt his Executors, or againſt any Perſon 
to whom the ſame comes; as if Things be delivered to 
be kept, whether by the Party, or his Father, Anceſtor, 
&c. he may bring this Action, if detained. 11 Xep. 89. 


4 Rep. 83. 
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22 67 Actions Ch. J. 
If one lend me a Horſe, or ſuch like Thing, he muſt 


have t the very Thing roſtor'd, &c. or Detinue lieth a- 


gainſt me: Though where Goods, &c. are delivered by 
Way of Loan, as if one lend another Money, Corn, 


or the like, he cannot expect the ſame Thing a2: in; 


but the ſame in Specie and Quantity. Granices of 


Goods, and Perſons to whom they are to be delivered 
over, c. ſhall have Action of Detinue : And if a 


Man bargain and ſell Goods, upon Condition to be void, 
on Payment of Money at a Day; if he pays it, he may 
have Detinue for the Goods. 1 {n/t. 8g. Cre. Eliz. 
267. 1 Bulſt. 69. 5 RF 


A general Aion of Detinue lies againſt one that 


finds a Man's Goods ; though if I deliver any Thing to 


a Perſon, to re-deliver to me, and he loſes it, if another 
Ends the T hing, and delivers it to one who has Right to 
the ſame, he 1s not chargeable to me in Detinue: But 
where any Goods are delivered to a Man, and he deli- 
vers them to another, Action of Detinue may be had 
againſt the ſecond Perſon ; and if he deliver the Goods 
to a Party having e yet *tis ſaid he is an- 
ſwerable. 9 H. 6.5 2 Dauv. Abr. r.. 


If a Perſon re Goods of me for my Uſe, I may 


take my Goods again without Requeſt ; or if they are 
left or delivered to deliver to another Man, before they 
are delivered I may countermand the Authority, and re- 
quire the Goods again; and may bring an Action, or 
take the Goods where I find them. 1 VII. 498. 

He that brings this Action of Detinue muſt have a 
Right to, or a Property. in the Thing demanded, or 
muſt be chargeable over to ſome other Perlon for it. 


And the T hing demanded muſt be once in the Cuitody 
of him that is to be charged: This Cuſtody and Poſſeſnon 


mult continue, and not be removed by Act in Law, as 
Seizure and the like; and the Party to be charged muſt 
not havea Right or Property in the Thing. 11 Co. 89. 

i If I receive Goods to keep, I muſt Anſwer for them, 
tho' I made no Promiſe to keep them ſafe. And if I be 
a Carrier for Hire, tho? I be robbed, I muſt Anſwer for 
them: But where Goods are delivercd to me to keep, 
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and I take them with a ſpecial Caution, and ſay that [ 
will not Anſwer for them if ſtolen or damaged, there [ 
ſhall not be charged. 4 Co. 38, 84. Co. Lit. 89. 

2. Action of Detinue may be had for Charters, which 
make the Title of Lands; and the Heir ſhall have a 
Detinue of Charters or Writings, altho' he hath not the 
Lands: And in this Action, Judgment is given to deliver 
the Deed found by Verd ict to be detained, or the Value, 
&c. But if the Iſſue be upon the Detinue, and it is 
found that the Defendant hath burnt or deſtroyed the 
Charters, the Judgment ſhall be for the Plaintiff to re- 


cover the Land in Damages; and not the Deeds, which 


it appears cannot be had. F. N. B. 308. 2 Kol. 
Abr. 101. : IP 

Where the Charters relate to the Freehold, Detinue 
mult be brought in the Common Pleas, and in no other 
Court: And the Defendant cannot wage Law upon a 


Detinue of Writings concerning the Inheritance of 


Lands, nor of any Indenture of Leafe for Years; but a 
Defendant may wage his Law in Detinue in almoſt all 
Cafes touching Goods or Chattels ; to prevent which 
Trover may be brought, when the Converſion changes 


the Detinue to Action of the Caſe, and he cannot wage 


his Law. 1 C. le. 866. | 

SECT. 6. Action of Trover and Converſion is a ſpecial _ 
Action of the Caſe, lying where a Man having found 
Goods refuſeth to deliver them to the Owner upon De- 
mand. Or if one hath in his Poſſeſſion my Goods, by 
Delivery to him, and he ſells or uſes them without my 
Conſent, this is a Converſion for which T rover lies; and 
ſo if he doth not actually convert them, but doth not de- 
liver them to me on Demand. feſt 

An Action of Trover, or Detinue, may be brought 
for Goods detained ; for the Party ſhall have his Goods 
detained, if they may be had, or Damages to the Value 


for the Detaining and Converſion. of them : After the 


Goods are demanded, if the Perſon having them denies 
the Delivery thereof, Detinue, or this Action lies; and 
a Denial to deliver is a Converſion in Law : Alſo I reſ- 
paſs or TI rover lies for the ſame Thing; and the Alledg- 
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ing the Converſion of the Goods in Treſpaſs, is to ag- 
gravate Damages. If where a Bond, &c. is detained, 
the Money be received thereon, Action of Account lies 
againſt the Receiver, Sc. 2 Cro. 50. Lutw. 1 1526. 

1 Gro. 723. 

For any live Goods, or Things inanimate, Trover 
will lie; and a Plaintiff may chuſe to have his Action 
of Trover againſt the firſt Finder of the Goods, or 
any other who gets them afterwards; and an Executor 
may bring Trover for the Goods of the Teſtator: And 
either by finding or Delivery of Goods, as the Defen- 
dant hath a lawful Poſſeſſion, there muſt be a Demand 
and Refuſal to make the Converſion 3 but if the Poſſeſ- 
ſion was tortious, as if the Defendant take away my 
Hat, &c. the very Taking is a ſufficient Proof of a 
Convetfion, without any Thing farther. Sid. 264. 
3 „„ 

The Acton of Trover nd Converſion lieth for Goods, 
altho' they come into the Poſſeſſion of the Plaintiff be- 
fore the Action brought, which doth not ſatisfy for the 
Detainer, or purge the Wrong: In caſe a Perſon takes 
the Horſe of another, and rides him, and then delivers 
the ſame to the Party, he may notwithſtanding have Tro- 
yer, it being a Converſion, and Re-delivery is no Bar : 
But where a Defendant generally tenders the Goods, if 
the Plaintiff refuſe to 'receive them, that will go in Mi- 
tigation of Damages ; tho' the Plaintiff = bring Tro- 
ver ſtill. 1 Danv. Abr. 21. 3 Nell. 4 | 
One puts out Cattle to Paſture, ** then ſells them, 
the Buyer may have Trover againſt the Farmer, &c. 
if he refuſes to let them go till paid for ; and his Remedy 
muſt be by Action for what is due to him for depaſturing 
the Cattle: For he may not detain them for the Debt; 
as in Caſe of an Inn-keeper or Taylor, &c. for Things 
in their Cuſtody. Cro. Car. 27. 2 Lill. Abr. 622. 
If a Man finds Goods, he ought not to abuſe or uſe 
them, for therein lies the Offence, to found this Action, 
the Point of which is the Converſation ; in this Caſe, 
the Party finding is to deliver them on Demand, &c, 
* he may anſwer, chat he knows not whether th 
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Plaintiff is the true Owner. And where Goods loft are 
found in the Hands of another, if he bought them in 
open Fair or Market, this alters the Property, and the 
Plaintiff cannot recover them from him. 1 Dany. Abr. 
22. 1 1 uſt, 498. 

In Action of Trover, if a Converſion cannot be prov- 
ed, then Proof is to be had of a Demand made of the 
T hing, before the Action brought, and that it was not 
Delivered ; and the Property of the Plaintiff muſt be 
proved, before the Goods came to the Defendant's 


Hands, &c. 


SECT. 7. Action of Slander lieth for defaming a Perſon 
in his Reputation; being no more than an Action on the 
Caſe for Words, Sc. And when Words ſpoken affect 


a2 Man's Life, or Liberty, Office, Trade, or tend to 


Loſs of Preferment in Marriage, Service, Qc. or to his 


Diſinheritance, or which occafion any particular Damage, 


this Action may be brought. There are ſeveral Diviſions 
of Actions of Slander as follow ; 


1. For charging a Man with particular Crimes. 
2. Slander of Perſons in their Offices and Pro- 
feſſions. 
. Slandering a Man's Title to an Eſtate, &c, 
4. Of Defamation by Libels, 


1. Where any Words are maliciouſly ſpoken of ano- 
ther, for which, if true, they would touch his Life, or 
he might be puniſhed, Action of Slander lies; as to call 
a Man, Traitor, Robber, Felon, c. or charge him 
with the committing any of theſe Crimes; or to ſay of 
one, if he might have his Will, he would do ſuch a 
'Thing, which Thing 1s actionable. 10 Rep. 130. 
Dyer 19. 

To reproach a perſon with a heinous Crime, as that 
he lay in Wait to rob or murder any one; to charge a 
Man with Rape, that he did raviſh or was guilty of 
raviſhing a certain Woman ; or ſay he ſhould have been 
hanged for a Rape, c. and charging one with Sodomy 
or Buggery, Sc. being very penal by the Law, for theſ: 

Actio⸗ 
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Action lieth. The Charging a Perſon with ſtealing 
Things, or as a Receiver of ſtolen Goods, are action— 
able; tho' the Words muſt import a certain Charge of 
Felony, and not be of cutting and taking away ſtanding 
Corn, Apples from Trees, &c. This Action of Slander 


may be had for calling a Perſon Thief; unleſs ſomething 


of Qualification be coupled to prove the Thing no Felony : 
And tor conſpiring to indict a Man falſly and maliciouſly, 
of Felony, or other Offence, on his Acquittal, &c. but 
not if it appears on the Trial there was probable Cauſe 
for the Indictment, 1 Rep. 589. 1 Cro. 329, 857- 
i Bul}l, 112. FO Ls | EFT AER 

For faying of another, that he hath killed, or con- 
cealed the Murder of ſuch a Man, Action lies ; but the 
Defendant may ſhew that the Party is or was alive at the 


ſpeaking of the Words, and then no Action will lie 


thereon. To ſay of one formerly that he was a Witch, 
and did bewitch a certain Perſon, &c, was actionable ; 


tho' not for calling a Woman Witch, without more 


Words importing that ſhe had bewitched ſome Body, or 
his Goods, &c. For faying one is a Pirate, or Main- 
tainer of Pirates, Action of Slander lieth ; and ſo it is to 
ſay of a Man, that he did burn a Dwelling-Houſe, or a 
Barn with Corn, c. Dyer 236. 1 Brotonl. 15. 
2 Bulſt. 134. Yelv. 154. . = 

Such Words as charge a Perſon with Forgery of falſe 
Deeds, or with Perjury, Bribery, Extortion, Mainte- 


nance, &c, all which are puniſhable by the Common and 


Statute Laws, and affect a Man's. Liberty and Eſtate; 
for theſe Words an Action of Slander may be brought, 
If one fay of a Perſon, that he could prove him perjured 
in a Court of Record; or call him perjur'd Knave, 
Action lie: ; ſo where a Man ſays he gave another Money 
for forſwearing himſelf; and when the Words charge 
the Party with Subornation of Perjury. 1 Brownl. 18, 
3 Brotunl. 113. 3 Inſt. 163. 1 Danv. Abr. 87. 

2. Lo ſay of a Member of Parliament, or a Biſhop; 
tc. that he is a Papiſt, is actionable. And for ſay ing a 
Parſon preaches Lies in the Pulpit, Action of Slander 
heth ; not if Words are, he is a Preacher of falſe Doc- 
| | CriliCe 
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trine. If one call a Juſtice of Peace, falſe Juſtice, c, 


A Doctor of Phyſick Fool, Ass, Empirick and Mounte- 
bank; or ſay that a Counſellor is no Lawyer; call an 
Attorney Kogue and Knave in his profeſſion; ; or to ſay 
of him that he is not fit to be an Attorney; and calling 
a Clerk in Court a corrupt Man, c. in theſe Caſes 
Action lies. 2 Brownl. 166. 1 Dany. 119 113. 
4 Rep. 15. | 

An Action of Slander will lie for W ords ſpoke againſt 
a Sheriff, Receiver, Steward of a Court, Mayor, Con- 
ſtable, &c. but the Words ſpoken muſt relate to the 
Ochce, and the Perſon be an Officer at that Time. 
For ſaying of a Merchant or Tradeſman, that he is a 
Beggarly Fellow, and not able to pay his Debts; or to 


Call him Bankrupt, or ſay he will be a Bankrupt ſhortly ; 


and ſaying of any other, that he is a Runaway, and 


| dares not ſhew his Face: That a Man is a cheating 


Knave in his Trade ; or that he keeps a falſe Book in 

his Shop, &c. whereby he is injured, Action lies. But 
Words of Heat, as where a Perſon in a Paſſion calls 
another Rogue, Knave or Villain, unleſs he apply the 
Words, by faying Villain to ſuch Man, or Knave in 
ſuch an Affair, &c. will bear no Action. 10 Rep. 61. 
1 Danv. 114. Hob. 93. Raym. 184. 
If one ſay, that an Alchon fn keeps a Bawdy- 
Houſe, Action heth 3 but to fay an Innkeeper harbours 
Rogues, &c. is not aQtionable, for his Houſe is common 
to all Zueſts. For calling a Man Whore-Maſter, or 
a Woman Whore, except in London by the Cuſtom of 
the City, no Action lieth : Tho? to ſay of a Man that he 
is a common here Maſter, and 5 with a certain 


Woman, and is a drunken Fellow, Sc. Or that a 
Woman hath a Baſtard, or is with Child, 


and lay with 


ſuch a Man, Sc. whereby cither of them loſe their Mar- 


riage, are actionable; but not without ſpecial Damage on 
Action at Common Law. Cro. Eliz, 582. 2 Koll. 
Rep. 136. 4 Rep. 16. 2 Salk 696. 

Where a Man is courting a Woman, if another ſay 
of him, that he. hath the French Diſeaſe, Se. or for 


ſaying 
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faying of a Perſon, he hath the Pox, Leproſy, &c. by 
Reaſon of which he ought by Law to be ſeparated from 
Society, Action of Slander lies: But 'tis otherwiſe if the 


Words are that he had the Pox, after cured. The ſay- 


Ing of one who ſtands for a Place, that he is an ignorant 
Man, and not qualified ; or of a Parſon, that he is an 
Excommunicate, c. if thereby he loſeth his Prefer- 
ment, and the Servant his Service, 'tis actionable. 


Cro. 7. 430. 1 Danv. Abr. 87, 103. I Lev. 


248. 


3. Slandering the Title of another Perſon is aQtionable; 1 


as to ſay he has no Right to ſuch a Houſe or Lands, or 


that he hath no good Eſtate therein, Sc. when he is 


about to ſell or let the ſame, and by this Slander the 
Chapman falls of, And for calling a Man Baſtard, that 
is Heir to an Eſtate, Action lieth ; tho' he be not about 
to ſell it, and he have no particular Loſs by ſpeaking the 
Words, for thereby the Title of the Land may be drawn 

in Queſtion ; But *tis ſaid, if he be an Heir apparent, 
the Action lies not till he is difinherited or prejudiced by 
it; and if he who ſpoke the Words claim the ' Eſtate ag 
next Heir, the Action will not lie, which may be 25 
forth by way of Bar. 1 Rep. 77. 4 Rep. 18. 
Dany. 83. 


As to Slander of Perſons, tho? ſcandalous Words are 


ſpoken before a Man's Face, or behind his Back, by 

of Affirmation or Report, in Jeſt or Earneſt, 
when ſober or drunk, Cc. they are actionable; and ſo it 
is if the Words are ſpoke directly or indirectly, or 
obliquely ; and tho' they are pronounced in any Language, 
if underſtood : But where they can have a double In- 
terpretation, they ſhall be taken in the mildeſt Senſe, 
that no - qa ſhall lie. 4 Rep. 14. Hob. 236. Cre. 

ac. 

7 If = 5 chat another ſaid a third Perſon did a certain 
ſcandalous Thing, ſuch third Perſon may have his Ac- 
tion of Slander againſt the firſt Man, with an Ayerment 
that the ſecond never ſaid ſo, whereby the firſt is the 


Author of the Scandal. In caſe the Slander proceeds 


from 


2 

E 
15 
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from a Man's Wife, the Huſband and Wife muſt be ſued 


for it, and not ſhe alone: And for any Scandal againſt 
the Wife, he and ſhe are to bring the Action; but for 


Words againſt both a Man and his Wife, the Huſband 


may proſecute one Action for his Slander, and he and 
the Wife may afterwards ſue another Action for hers. 
Cro. Fac. 406. Styles 113. 161. | 
When the Words are utterly uncertain, no [nnuendo_ 
or Averment can make them good ; and to theſe Actions 
the Defendant may plead the general Iſſue, Not guilty 3 
or if the Plaintiff declares on ſome of the Words only, 
when all together they are not actionable, he may ſet 
them forth at large as he ſpoke them, and Traverſe ot 


juſtify the Whole, &c. Alſo if the Defendant can make 


Proof of the Words, he may plead ſpecial Juſtification 3 


but if the Plea be not made good, Damages will be ag- 


gravated. Styles 70. Raym. 61. Co. Ent. 26. 
4+ Defamation by Libel, as by ſcandalous Writing, 
&c. is likewiſe actiopable; and Printing or Writing may 
be libellous, if the Scandal is not charged in direct 
Terms, but ironically, or tho? there be only the firſt and 
laſt Letter of the Name, if the Jury will find it to 
point at a particular Perſon: And the Perſon who is the 
Author or Contriver, and the Procurer, and Publiſher 
of a Libel, knowing it to be ſuch, are all puniſhable 3 
as are Bookſellers, c. who fell Libels, altho* they 
know not the Contents thereof: 5 Rep. 125. Moor 


862. 5 Mod. 167. 


And a Libeller ſhall be puniſhed, tho' the Party of 
whom the Words be ſpoken is dead; and notwithſtand- 
ing the Matter of the Libel is true, for it is not material 


| Whether it be true or falſe, if the Proſecution be by way 


of Indictment or Information; but in an Action of the 


Caſe, one may juſtify that it is true. Hob. 253. 
Hardr. 470. 


But Scandalous Matter in legal Proceedings, alledged 


in a Court of Juſtice, amounts not to any Libel, &e. 


SECT. 8. Action of Aſſault and Battery is an Action 
for a Treſpaſs againſt a Man's Perſon, where any Injury 
9 | | 
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is done to another in a violent Manner; as by ſtriking 
or beating of a Man, puſhing, jolting, filliping upon 
the Noſe, &c. and as in Indictment for this Offence for 
a Breach of the Peace, the Party ſhall be fined ; fo on 
an Action he ſhall render Damages. Dalt. 282. 

If a Man in Anger liſt up or "ſtretch forth his Arm, | 
and offer to ſtrike or menace another; or hold up any 
Weapon to ſtrike at him, being within his Reach; or 
ſhall thruſt or puſh a Perſon, caſt a Stone at him, tho 
he be not ſtruck therewith, throw Wine in another's 
Face, or upon his Clothes, '&c. theſe are Treſpaſſes 
and Aﬀaults in Law, for which Action lies: And if one 
threaten to beat or do me ſome Bodily Miſchief, or lieth in 
wait to do it; if I dare not follow my Buſineſs as at 
other Times, and I have any Loſs thereby, I may have 

this Action. Bro. Treſp. 236. Finch 29. 18 Ed. 4: 
8 | 

To hold a Perſon by the Pn. is an Aſſault, if not 
Battery; and to ſtrike one, altho he is not hurt with 
the Blow; and ſtriking at him, if he be neither hit nor 
hurt, have been held an Aſſault: For it does not always 
imply a Hitting or Blow, becauſe in Treſpaſs for Aftault 
and Battery, a Defendant may be found guilty of the 

Aſſault, and excuſed of the Battery. But if any one 
ſtrike at another, at a great Diſtance; or if it be near, 
or he throw Stones at him, &c. merrily or accidentally, 
and not purpofely, no Action will lie. 22 AF: 00. 
Finch 40. 5 

It is ſaid the leaſt touching of another in Anger is a Bat- 
tery; and tho' Battery may not be committed by at- 
tempting to beat, but generally a Stroke muſt be actually 
given; yet if one comes to the Aſſiſtance of another 
who is beating a third Perfon, tho' he do not touch 
him, he is guilty of Battery; and he who commands or 
procures a Battery to be done, may be charged as a Prin- 
Cipal in this Action. And ſpitting in a Man's Face, Oc. 
is Battery, if not done by Accident. Hab. 176. 
1 Inſt. 57. 6 Mad. 149. 172. 

If two or more Perſons meet in a narrow Paſſage, and 
without wy Violence or Deſign of Harm, the one 

touches 
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touches the other gently, it will be no Battery : Though 
if any of them uſe Violence to force his Way in a rude 
Manner, or any Struggle is made about the Paſſage to 
that Degree as to do Hurt, it will be a Battety, for 
which Action of Aſſault and Battery lieth. Med. Ca. 
149. 

To lay Hands gently on another, not in Anger, is 
no Battery to found an Action; the Law will not pre- 
fume any Damage: And in this Caſe the Defendant 
may juſtlfy molliter manus impoſuit. Alſo a Man may 
juſtify an Aſſault, in Defence of his Perſon or Goods; 
or of his Wite, Father, Mother, Maſter, &c. and for 
the Maintenance of Juſtice: And when a Perſon is 
beaten by another, he may return it, and plead that the 
other's Battery was occaſioned by his own Aſſault. 
Cro. Eliz. 770. Kel. 64. 2 Inſt. 316. 

A Man and his Wife may have this Action together, 
for any the leaſt Beating of the Wife; in Caſe it be ſuch 
a Battery, as thereby he loſes her Company or Service, 
he alone may bring it: And Actions for Loſs and Injury 
done to the Huſband, in depriving him of the Conver- 
ſation and Service of his Wife, are generally laid for 
Aſſault and detaining the Wife, Sc. whereupon, large. 
Damages are given. 3 Rep. 113. 10 Rep. 730.f 
2 Cro. 538. 

For the Aſſault and Battery of a Man's Wife, Child 
or Servant, the Huſband, Father and Maſter ſhall have: 
Action of Treſpaſs: But a Huſband himſelf may by 
Law moderately correct his Wife ; a Maſter his Servant 


or Apprentice, a School- maſter his Scholar, &c. and it 


will not be Battery. 2 Rol. Abr. 546. 

Where any Man is affaulted or beaten, and he hath 
no Witneſſes to prove the ſame, the Party inſtead of this 
Action may bring an Information in the Crown- 
Office. 

SECT. g. Action of Treſpaſs lies generally for any 
Wrong or Damage, which is done with Force and Arms 
by one private Man to another; ſometimes againſt the 
Perſon of a Man, and ſometimes apainſt his Goods, 

and 
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and Lands, &c. And I ſhall here divide this Action 


into 5 


1. Treſpaſs to a Man's Lands or Goods: 


2. Where divers Actions are brought and Treſ- | 


paſſes continued. 


3. Action of Treſpaſs by Statute, 


1. In all Trefpaſſes, there ought to be a voluntary 


Act, and a Damage: And Action of Trefpaſs lieth 


Where a Man makes an Entry on the Lands of another, 


and does Damage ; and Treſpaſs vi & armis may be 


brought by him that hath the Poſſeſſion of Goods, or of 


a Houſe, if he be diſturbed in his Poſſeſſion. 2 Roll. 
Abr. 552. EY „„ . 
FTreſpaſſes actionablè ate done with Pretence of Title, 
by which the Property is altered, or without Pretence of 
Title; and they are local, that is, annexed to a Place, 
as breaking the Cloſe of another, &c. or tranſitory, as 
the carrying away a Perſon's Goods, &c. A Perſon 
that hath but a bare Poſſeſſion of a Houſe or Land, may 
maintain Treſpaſs againſt him who has no Right; and he 
who has but the Herbage, may have it for a Wrong 
done him in the Graſs or Ground: Finch 303, 198. 
 Ploud. 144. 

Entring into a Houſe againſt the Will of the Owner, 
is Treſpaſs for which Action lies; but a Man may law - 
fully come into the Houſe of another, to demand or pay 
Money, Sc. For breaking of a Man's Cloſe and 
Ground ; or driving a Cart and Horſes over the Land of 
another Perſon, where there is no lawful Way for it; 
for chafing of. Cattle, by which Means they die or are 
damaged ; the taking away Pales, and breaking the 
Doors, Windows, Ge. of a Houſe, or Fences of 
Land; for eating Corn of another with Cattle; fiſhing 
in another Man's Pond, and breaking the Pond; ſor 
digging in a Perſon's Coal-Mines, and carrying away 
Coals; plucking up Garden Herbs and Roots; tearing 
of a Bond or other Writing, &c. in all theſe Caſes, 

all Perſons, that do any ſuch Wrongs, may be w_ in 
| 80 | 10 
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Action of Treſpaſs. 1 Inſt. 57. 1 Bro. 338. 2 Cro. 
463. 1 Saund. 220. 

Executors may have this A dion for the Teſtator's 
Goods, taken out of their Poſſeſſion; alſo Adminiſtra- 
tors for Goods of Inteſtates: And Churchwardens may 
bring Treſpaſs for the Pariſh Goods; belonging to the 
Church, Sc. But in common Actions of Treſpaſs for 
taking of Goods, the Plaintiff muſt alledge a Property in 
himſelf; for there may be two Intendments; one that 
they were the Defendant's own Goods, and then the 
Taking is lawful; and the other, that they were the 
Goods of the Plaintiff, when the Taking will be wrong 
ful; the? where-ever it is indifferent in Conſtruction, 
it Mall be taken moſt ſtrongly againſt the Plaintiff in the 
Action. F. NM. B. 9a, 117. Bro, Treſp. 389. 2 Lev. 
20. | 

In Treſpaſs againſt thies Perſons, one of. them com- 
mits Battery, another Impriſonment, and the Third 
takes the Goods, c. all at one Time; all are guilty of 
the Whole, and Action lies againſt them: So where 
many come to do a Treſpaſs, and they are all preſent 
when done, altho' ſome of them only look on; if they 
do not declare their Diſaſſent thereto; 1 Int 57. 160 
Rep. 66. 3 Lev. 32 4. RE: 

A K FA Actions of Treſpaſs be deduyt for the 
ſame Cauſe; and they are brought to vex the Defendant, 
he may get them joined into one; but then the Treſ- 
paſſes muſt not be of ſeveral Natures, which may not 
be tried in one Action: And a Man may have Action 
of Treſpaſs for divers 'Dreſpaſſes ; or for a Treſpaſs done 
in ſeveral Places, if they are in the ſame County; for 
otherwiſe they cannot receive one Trial, they being local 
Cauſes of Action triable in the County where done; 
2 Lill. abr. 596. Mich. 24 Car. B. R. 
Action of reſpaſs Vi & Armis lies not but in a Court 
of Record; and in this Action, perfect Notice muſt be 
taken of the Day when the Treſpaſs was committed, 
whether there were not ſeveral 1 reſpaſſes at e 
Times, and the Place where done, with the Damages 
ſuſtained. 2 Salk. 638. 


By 
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By Stat. 9 W. 3. c. 35. All: Actions of Treſpaſs 
wherein at the Trial it ſhall appear, and be certified by 
the Judge on the back of the Record, that the Treſpaſs 
was wilfully and maliciouſly committed, the Plaintiff 
ſhall recover his Damages with full Coſts of Suit. 

By Stat. 2 Geo. 1. c. II. In all Actions of Treſpaſs, 
Aſſault and Battery, and Actions of Slander, if the 


Jury ſhall find Damages under 40 Shillings, the Plaintiff | 


ſhall recover no more Coſts than Damages. Provided, 
that if the Judge at the Trial of any Action of Aſſault 
and Battery, or Treſpaſs, ſhall certifie that the Aſſault 
was ſufficiently proved, or that the Title of the Land 


was Chiefly in Queſtion, or that the Treſpaſs was volun- | 


tary and malicious, the Plaintiff ſhall: recover his full 
Coſts of Suit, tho' the Jury ſhould find Damages under 
40 Shillings. 

By Stat. 10 Car. 1. c. 6. If the Defendant in Treſ- 
paſs, diſclaims any Title to the Land, and the Freſpaſs 
is involuntary or by Negligence, he may plead a Diſ- 
claimer and Tender of amends before the Action brought, 
Sc. Where a Perſon juſtifies for a Treſpaſs, he muſt 
confeſs it; and ſhall not be excuſed; but upon an inevi- 
table Neceflity: 2 Salk. 644. ; 

SECT. 10. Action of Ejettment. is brought to recover 
Poſſeſſion of Lands, &c. illegally kept from the right 
Owner : And it partakes of the Nature both of a real 
and perſonal Action; for the Land and Damages are 
recovered thereon. 

And this Action lieth where one makes a Leaſe to 
another for a Term of Years, and a third ouſts the Leſſee, 
then ſuch Leſſee ſhall bring Ejectment againſt the Perſon 
that ouſted him, and recovered his Term and Damages: 


Alſo Eje&ment may be brought by a Leſſor againſt the 


Leſſee holding over his Term; or on Non- payment of 
Rent, &c. But this is now become the common Ac- 
tion for Trial of Titles to Lands; yet where Entry is 
taken away by Deſcent, Fine, Diſſeiſin, &c. Eject- 
ment muſt not lie, ſo that all Titles cannot be tried by it. 
Reg. Orig. 227. F. N. B. 220 
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Ejectment muſt be brought for a Thing that is cer- 
tain : As of the Manor of A. and ſo many Meſſuages, 


Cottages, Acres of Arable Land, Meadow, &c. with 


the Appurtenances, in the Pariſh of, &c. for the Nature 
of the Land muſt be ſet forth, and be diſtinguiſhed how 
much of one Sort, and how much of another. If a 

Perſon brings EjeAment of an Acre of Land, in two 
Pariſhes, and the whole is in one, he ſhall recover; fo 
where Ejectment is of an Acre of Land in A. and Part 
of it lieth in B. he may recover for ſuch Part as lies in 
A. And if a Man hath Title to a fourth Part only, 
and he bring this Action for the Whole, he ſhall recover 


his fourth Part of the Lands. Cro. Eliz. 339. Plowd. 


429. 3 Cro. 13. 
In this Action no Arreſt is to be made, only a De- 


claration in Ejed ment, &c. And if it appears that the 
Plaintiff was cjected after the Leaſe made, it is ſufficient, 


tho' no certain Day be alledged in which it was done; 


the Day is not material, being before the Action brought: 
But the Time cf Entry of the Plaintiff muſt be ſhewn, 
that it may appear he was not a Diſſeiſor, by entring on 
the Lands before the Commencement of his Term, &c. 
Alſo where Lands in the Leaſe or other Deed differ from 
thoſe in the Declaration, and are not exactly the fame z 
or the Term is different, altho' one hath a Verdict in 
Ejectment, he cannot have Judgment. 2 Cro. 311. 


2 Lutw. 963. 


The Action of Ejectment is now inads ſhort and 
eaſy ; for there is no Occaſion for a Leaſe to be made 
and delivered upon the Premiſſes to the Leſſee, and 
Ouſter and FEjectment of him as formerly, unleſs there 
be no Tenants in Poſſeſſion, &c. but inſtead of the old 
Way of ſealing a Leaſe an the Premiſſes, the Courſe is 
to draw a Declaration, feigning a Leaſe for Years to 
him that would try the Title, and a caſual Ejector or 
Defendant, who is generally ſome Friend of the Plain 
tiff's; the Declaration is delivered to the Ejector named, 
and he ſerves a Copy of it on the Tenant in Poſſeſſion, 
or his Wife, and gives Notice at the Bottom for hun to 
appear and defend his Title, or that he the feigned De- 

D 2 fendant 
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fendant will ſuffer Judgment by Default; whereby the 
true Tenant will be turned out of Poſleflion * To this 
Declaration, the Tenant appears by Attorney, and con- 
ſents to a Rule to be made Defendant, in the Place of 


the caſual Ejector, and to confeſs Leaſe, Entry and 
Ouſter, and at the Trial ftand upon the Title only; 


and then the new Defendant is put into the Declaration, 
and his Attorney pleads Not Guilty; whereupon the 


Cauſe proceeds to Iſſue, &c. But if the Tenant doth 
not appear in due Time, and enter into ſuch Rule, on 


Affidavit of Service of the Declaration, the Court will 
order Judgment to be entered againſt the caſual Ejector, 


and the Tenant is thereby ound of his ren. 
I Danv. 665. 


A Plaintiff in this Action recovers according to the 


Right which he hath at the Time of bringing the Action; 
and one that hath Title to the Land in Queſtion, may on 
Motion be made a Defendant with the "Tenant in Poſſeſ- 
ſion, to defend his Title: And a Landlord may be made 
Defendant by the Tenant, with Conſent of ſuch Land- 
lord. For as the Poſſeſſion of the Land is primarily in 


Queſtion, and to be recovered, that concerns the Te - 


nant ; and the Title of the Land, which 1s tried colla- 
terally, is concerning ſome other, who may be admitted 


a Defendant with ſuch Tenant : Though none other 


ſhall be admitted, but he that hath been in Poſſeſſion, or 
receives the Rents of the Lands. 1 Nelſ. Abr. 694. + 

Where there is a Recovery by Verdict in Ejectment, 
Action may be brought for the meſne Profits of the 
Land from the Time of the Defendant's Entry, laid in 
the Declaration: And if there be a Judgment againft 
the Plaintiff, he may bring another Action of Treſpaſs 
and Eje&ment for the Lands, it being only to recover 
the Poſſeſſion, c. wherein Judgment is not final; and 
"tis not like a Writ of gin, where the Title alone is 
tryed. 

By Stat. 11 Ann. c. 2. As often as it ſhall happen 
that more than one half year's Rent is in Arrear, and the 
Landlord has legal Right to re-enter for non-payment, 
he may without any formal Demand or re entry bring 

an 


. 


©5420 
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an Ejectment for recovery of the Premiſſes; and in Caſe 


of Judgment againſt the caſual Ejector, or Nonſuit for 


not confeſſing Leaſe, Entry and Ouſter, it be made ap- 
pear to the Court by Affidavit, or be proved upon the 
Trial, that more than half a year's Rent was due, and 


that no ſufficient Diſtreſs was to be found on the 
Premiſſes, the Leſſor in Eje&ment ſhall recover Judg- 
ment, and Execution, and if the Leſſee does not pay 


the Rent in Arrear with ful! Coſts, and without filing a 


Bill for Relief in Equity, within fix Months after Execu- 


tion executed, then he and all other Perſons claiming un- 


der the Leaſe ſhall be barred from all Relief in Law or 


Equity, other than by Writ of Error for Reverſal of 


ſuch Judgment. And if Verdict paſs for the Defendant, 
or the Plaintiff be nonſuited, (except for Defendant's not 
_ eonfeſling Leaſe, Entry, or Ouſter) ſuch Defendant 
- ſhall have his full Coſts, Provided that the Right of 


a Mortgagee of ſuch Leaſe who is not in Poſſeſſion 
ſhall not be barred, 

If the Leſſee ſhall within the ſaid Time file a Bill in 
Equity, he ſhall not have an Injunction againſt the Pro- 
ceedings in ſuch Ejectment, unleſs within forty Days 
after a full Anſwer by the Leflor, he brings into Court 
ſuch Sums of Money as are ſworn by the Anſwer, to be 


due, and in Arrear with the Coſts taxed, there to re- 


main till the Hearing of the Cauſe, or to be paid out to 
the Leſſor on good Security, ſubject to the Decree of the 


Court. And if ſuch Bill be filed within the Time afore- 


ſaid, and after Execution executed, the Leſſor ſhall be 
accountable only ſor ſo much as he ſhall bong fide, with- 
out Fraud or wilful Neglect, make of the Premiſſes 
from the Time of his Entry into the actual Poſſeſſion; 


and if it be leſs than the Rent reſerved, the Le ſſee before 


he is reſtored to the Poſſeſſion, ſhall pay the Landlord 
what the Money ſo by him made fell ſhort, of the re- 
ſerved Rent, 

Provided, if the Tenant ſhall at any Time before the 
Trial, pay, or tender to the Landlord, his Executors, 
(Fc. or his Attorney, all Arrears of Rent and Coſts, all 
further Proceedings in the Ejectment ſhall ceaſe ; and if 
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the Leſſee, his Executors, Sc. ſhall be relieved in 
Equity, he ſhall hold and enjoy the Lands without any 
new Leaſe to be made. 

By Stat, 4 Geo. 1. c. 5. The Landlord from whom 
any Diſtreſs ſhall be reſcued, may bring his Ejectment, 
and recover the Premiſſes, as if no Diſtreſs was to be 
found; and if the Tenant ſuffers Judgment to paſs 
againſt the caſual Ejector, or a Verdict paſs againſt him 
on Proof of the Reſcue, then if he does not pay all the 
| Arrears with Cofts, within fix Months after Judgment, 

he ſhall be barred from all Relief in Law or r Equity, 
other than by Writ of Error. 
As often as it happens, that more than one year's 
Rent ſhall be in Arrear, tho' there be ſufficient Diftreſs 
on the Land, the Landlord may bring an Ejectment, 
and recover Judgment and Execution ; and the Jury that 
mall try the Cauſe, or the Judge before whom Judgment 
is given, ſhall aſcertain the Sum in Arrear ; and if the 
Leſſee after Execution executed, does not pay the ſame 
with full Cofts, or depoſite the ſame in a Court of Equity, 
on filing a Bill within fix Months after Execution, the 


Leſſee, and all others, deriving under ſaid Leaſe, ſhall be 


barred from all Relief 1 in Law or Equity, other than by 
Writ of Error. 

Provided, where any Bill is filed, on the Plaintiff's 
depoſiting the Rent and Coſts, the Proceeding 
thereon ſhall be i in the ſame Manner, as by 11 Ann. 2 
is directed. 85 
Provided, this Act ſhall not defeat the Right of In- 
fants, Femes Covert, or Perſons of non ſane Memory. 
Alſo the Right of a Mortgagee not in Poſſeſſion is 
ſaved. 

By Stat. 8 G. 2. c. 2. As often as one whole year's 
Rent is in Arrear, the Landlord may bring an Eject- 
ment, and Notice in Writing ſhall be given, that it is 
brought for non payment of Rent; and if any Perſon 
ſhall after Affidavit of ſuch Service, take Defence and 
appear on the Trial, and the Plaintiff proves the Execu- 
tion of the Counterpart of the Leaſe, and that the Land- 


lord, or thoſe under whom he derives, have been in 


Foſſeſſion 
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poſſeſſion for three Years before ſuch EjeAment, or 
ſhall ſhew any ſufficient Title to the Premiſes, and 


that one year's Rent or more 1s due, the Plaintiff Hall 
recover and have Judgment in ſuch Manner, as by the 
former Acts is appointed. 

No Privilege of Parliament ſhall be allowed in any 
Ejectment, for Non- payment of Rent, nor in any Suit 
85 wilful holding over Lands, c. ä 

Notwithſtanding any Writ of Error to te a Judg- 


ment in Ejectment, brought by Virtue of this, or. the 
former Act, Execution ſhall iſſue, unleſs the Party ſhall 


within four Days after ſuch Writ of Error tendered, pay 
into Court, all the Rent in Arrear and Coſts, which 


the Judges ſhall order to be paid over to the Leſſor, upon 


giving Security to repay the ſame, if Judgment be 
reverſed, 

Where any Leaſe ſhall before ſuch Ejectment brought, 
have been mortgaged for valuable Conſideration, and 
the Leflee, Mortgagee, and Aſſignee, ſhall be ſerved 
with ſummons in Ejectment and the Plaintiff ſhall ob- 
tain Judgment and Executivn, then if the Mortgagee 
or his Aſſignee ſhall not within nine Months after, pay 
or tender the Landlord the Rent, in Arrear with Coſts, 
(to be aſcertained as by the former Acts) the Mortgagee 
or his Aſſignee ſhall be barr'd from ail Relief, and the 
Leſſor ſhall hold the Premiſſes diſcharg'd, from the ſaid 
Mortgagee, and all Equity of Redemption. 

Every Mortgage of any Leaſe, and every Aſſignment, 
ſhall be Regiſter within ſix Months after Perfection 
thereof, and in default the Leſſor may proceed and obtain 
Judgment, and Execution, in ſuch Manner as if the Mort- 


gagee or Aſſignee, had been ſerv'd with ſummons in 


E jectment. 

By Stat. 5 G. 2. c. 4. Where one Year's Rent is 
in Arrear, the Landlord may bring an Ejectment and 
recover the Premiſſes in the ſame Manner as if a Clauſe 
of Re-entry had been in ſuch Leaſe, Minute or Con- 
tract. And every Leſſor Recovering in Ejectment, ſhall 
have the like Remedy for all Arrears to the Time of 
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the Execution executed, as he might have had againſt 


the Leſſee or his Aſſignee, if no ſuch * had 
been brought. 


On any Trial in Ejectment for non-payment of Rent, 


where one year's Rent is in Arrear, and where it ſhall 


be neceſſary to produce the Counterpart of any Leaſe or 
Contract, containing an actual Demiſe, if it ſhall appear 


to the Court, that no Counterpart was perfected, or if 


perfected that it is loſt or miſlaid, in ſuch Caſes if the 
Landlord ſhall give in Evidence, the Original Leaſe or 
a Copy thereof, or a Copy of the Counterpart, and that 
the Leſſee enjoy'd the Lands under ſuch Leaſe, it ſhall 
be of the ſame Force, as if the Counterpart of ſuch Leaſe, 
c. had been produced on the Trial. 

On any Ejectment, Diſtreſs, or Action for Rent, if the 


Tenant fes a Bill for an InjunCtion, it ſhall not iſſue for 


want of an Anſwer, unleſs the Plaintiff ſhall verify by 
Affidavit, the material Allegations of his Bill. : 
SECT. It. Aion or Writ of Afſiſe lieth where a 
Man is put out of his Lands or Tenements, and there- 
by diſſeiſed of his Freehold therein: And Tenants in 
Fee-fimple, Fee-Tail, or for Term of Life, may have 
Aſiſe of Novel D 7 of thels 1 following: 


1. Aſſiſe of Lands and Femmes 
2. Aſſiſe of Rents, Commons and Tolls, 
3- Of an Office held for Life, c. 


x. An Affiſe 1 may FORE AN be brought for Entries, 
and Diſturbance in the Poſſeſſion of Lands, where Treſ- 
paſs Vi & Armis may not be had: And Aſſiſe will lie 
in ſome particular Caſes that Ejectment doth not, be- 
cauſe the Things may be put in View to the Jury. F. 
N. B. 9. 8 N 47. 

As the Grand Aſſiſe ſerves * the Right of Property; 
ſo the Petit Aſſiſe ſerveth for the Poſſeſſion : But Aſſiſe 
muſt be of an actual Freehold, not a Freehold in 
Law; and if Leſſee for Yea. or Tenant at Will 
be ouſted, the Leſſor or he in Remainder may have Aſſiſe, 
for the Frechold was in him at the Lime of the Pin 

in; 


* 
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fin; Alſo if a Perſon, who hath Title to enter, ſet 
his Foot upon the Land, and is ouſted, that is a pong 
Seiſin to bring an Aſſiſe. Horn's Mirr. Kel. 


In Aſſiſe, when the Party purchaſeth the Writ, he 


ought to find Sureties in the Chancery ; and in Actions 


of Aſſiſe, the Land, Damages and Coſts are reco- 


vered. 


The Complaint need not be fo na in Aſſiſe as 
in other Writs; but the Plaintiff muſt prove his Title, 


then his Seiſin and Diſſeiſin: And the Demandant in 
Aſſiſe may abridge bis Plaint after the Jury are charged, 
before Verdict given. In this Action the Judgment is 


to recover the Land, &c. by view of Recognitors ; | 


and if they may put the Demandant in Poſſeſſion, it 


is well enough; and the Party recovering ſhall have 


Writ of Seiſin, Cc. Dyer 84. 1 Danv. Abr. 580, 
583. 
f Man have a Rent 1 out of Land for 
Life, in Tail, or in Fee, if he be difleiſed of the Rent, 
he ſhall have an Aſſiſe: And if certain Rent be granted 
out of the Houſe, &c. and Sixpence is given in the 


Name of Seiſin, it is good; ſo that the Rent being de- 
manded at the Houſe whence it iflues, on 4 ro 


ment it is a Diſſeiſin, for which Aſſiſe lieth. Nero Mat 


Brev. 440. Gro. Car. 500. 

A Man is ſeiſed of Parcel of a Rent payable at- 2 
Day, and afterwards the Tenant will not pay the Refidue 
thereof due at the ſame Day; he who hath Right to 
the Rent, may bring an Aſſiſe of Novel Difeifin for 
the whole Rent, as well of that which he is ſeiſed, as 
of the Reſidue : And that Seiſin of Part of the Rent 


{hall be a Seiſin of the Whole. But if a Perſon diſtrains 


for his Rent pending an Aſſiſe, he ſhall abate it; and 


Aſſiſe lies not for an Annuity, Oc. Bro. Aſfiſ. 302. 
Fitzh. 288. 


Aſſiſe may be had of ſeveral Pang or of Land and : 
Reine, and Offices, and Profits all in one Writ. An 
Aſſiſe lies for Common of Paſture for a Man's Cattle, 
Fc. which is ſo neceſſary, as without it his Freehold can- 
not be manured: And if a Man have any Profit whatſo- 


ever 
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ever granted to him out of Lands for Life, or in Fee, 
he ſhall have Aſſiſe, if he be diſſeiſed of it; ſo of Toll, 
Tronage, Pontage, or Pannage. Br. Aſfiſ. 127, 145. 
2. Mn. 411. 

3. An Aſſiſe lay at Common Law for an Office; 
and therefore, tho' the Statute of F/eſtm. 2. mentions 
only Office in Fee, yet Aſſiſe lies for an Office for Life: 
And Aſſiſe may be brought by Officers where their Pro- 


ceedings are according to the Civil Law, for the Right 
of ſuch Offices is determinable at Common Law. But 


if the Office be only of Charge, not of Profit, Aſſiſe 
doth not lie thereof. 8 Go, Rep. 47. 1 Danv. Abr. 
In Aſſiſe for an ancient Office, the Demandant in 
his Plaint need not ſhew-what Fee or Profit is belonging 
to it; but in a newly erected Office he muſt: And if 
the Aſſiſe concerns the King and his Prerogative, 
the Judges may be prohibited to proceed therein, by. 
Writ, De non ulterius proſequendo Rege inconſulto. 8 
Rep. 49. 1 Nelſ. Abr. 277. 5 
There is alſo an Aſſiſe of Mortdanceſtor, that lies 
where a Man's Father, Mother, Brother, Siſter, Un- 
cle, Aunt, Cc. died ſeiſed of Lands in Fee, ſimple, 
and after their Deaths a Stranger abateth or enters into 
the ſame: Which is good as well againſt the Abator, 
as any other in Poſſeſſion; but it lieth not againſt Bro- 


thers or Siſters, &c. only againſt Strangers. Reg. Orig. 


223. I Inft, 242. 35 

And Aſſiſe of Darrein Preſentment, where a Man 
and his Anceſtors have preſented a Clerk to a Church, 
and after the Church becoming void, a Stranger pre- 


ſents his Clerk to the ſame Church, whereby the Perſon 


having Right is difturbed, &c, Reg. Orig. 30. 

SECT. 12. Action of Waſte is that which is brought 
on any Deſtruction being made in Houſes, Lands, &c. 
by Tenant for Life, or Years, to the Damage of him 
in Reverſion or Remainder : It lieth, 


1. For any Waſte done or ſuffered to Houſes. 
| 2. For 
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2. For cutting down Timber Trees, or other Trees 
on an Eſtate. 


3. For ploughing up Meadow Ground, digging Mines, 
deſtroying Deer, &c. 


4. And who ſhall bring this Action, for the Land, 
Sc. and Danages. 


T. To pull down a Houſe by any Tenant, except 


the ſame be ruinous, and in order to rebuild it of the ſame 


Dimenſions only, is Waſte in ſuch Tenant; ſo if he 


ſuffer his Houſe to be uncovered, or in Decay, though 


there be no Wood upon the Premiſſes : : And it is the 
ſame to permit a Houſe to be burnt by Negligence, if 
the Tenant do not repair the ſame; and in theſe Caſes 
Action of Waſte lies. But if the Houſe be conſumed 
or deſtroyed by Thunder, Lightning, Tempeſt, Floods, 
Enemies, c. it is no Waſte in the Leſlee. 1. Inft, 
52, 53. Kelw. 87. 

The converting of a | Brewhouſe into Tenements, 
altho' of a greater Value; or if a Corn-mill be con- 


verted into a Fulling-mill, &c. it is Waſte ; 3 for Things 


muſt be uſed in their natural and proper Manner, and 


not be altered. Taking away or breaking down Wain- 
ſcot, Doors, Windows, Benches or Coppers fixed to a 
Houſe, will be Waſte actionable: Though if any of 


theſe are ſet up by the Leſſee, he may take them down 
before the End of his Term, ſo as he do not thereby 
weaken the Freehold. 1 Lev. 30g. Cro. Fac. 182. 
I Salk, 368. 

lf a Leſſee covenants to lexvs a Houſe at the End 
of the Term in as good Condition as he found it; and 
during the Term he doth Waſte therein, Action doth 
not here lie preſently, becauſe the Houſe may be repaired 
before the Time expires: But *tis otherwiſe in ſuch 


Covenant for leaving Wood or Timber, if it is cut 


down by the Leſſee; for then it is not poſſible for him 


to perform his Agreement, to leave the ſame as he found 


4 Rep. 62. 5 Ke. I, 21. 
2. Timber on an Eſtate is Parcel of the Inheritance, 
and reſerved by Law to the Leſſor, or Landlord; and 
| therefore 
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therefore if it be cut down by the Leſſee, or Tenant, 
the Leſſor may take it away: And the Leſſee having 
an Intereſt only in Trees while ſtanding, as in the Fruit, 
Shrowd, Shadow, Cc. if he fells Timber- Trees, or 
doth any other Act whereby they may decay, *tis Waſte 
in the Leſſee. 4 Rep. 61. 62. 
The felling or cutting down of Timber- Trees, ſuch 
as Oak, Aſh, Elm, or lopping them to ſell, or any 
Intent, but for repairs; and if they are fo felled for 
building a new Houſe, or young Trees be cut for Re- 
parations, when there is other Timber, theſe are Waſte, 
for which this Action lieth: And ſo it IS, to cut down 
Beech- Trees, where uſed as Timber in Building; or 
Willows, Maple- Trees, &c. ſtanding in Defence of 
a Houſe, or planted for fencing a Manor. I Injt. 
88. 
9 down Fruit -· Trees, if they grow in an Or- 
chard, or Garden, tho* uſed for Repairs of the Houſe, 
&c. is Waſte; but 'tis not ſo if they grow ina Field: 
The ſuffering young Germins to be deſtroyed by Cattle; 
or Stubbing up a quickſet Hedge, &c. are Waſte; as are 
alſo Cutting down green Wood, if there is ry, or 
more Fire. bote than is neceſſary. 1 Inſt. 1 Nell. 
Abr. 540. 

But Tenants may cut Under-wood, and take Wood 
ſufficient to repair the Pales, Hedges, 550 Fences, and 
what is called by Law Plough- bote, Fire-bote, and other 
Houſe-bote. 1 I 

3. If ancient Meadow- Ground is ploughed up, it 
is Waſte; but where Meadow hath been at any Time 
Arable, or ſometimes Meadow and ſometimes Paſture, 
it will be no Waſte to plough it up. The Ploughing 
of Lands, that have not been ploughed up Time out 
of Mind, or to plough up Wood-Lands ; and it is ſaid, 
if a Tenant converts Arable Land into Wood, Mea- 
dow into Arable Land, Arable into Meadow, or Paſ- 
ture into Arable ; they will be Waſte. 2 Roll. Abr. 
814. 1 oft. 53. | 

A Leflee for Years converts a Meadow into a Hog 


Ground; it is no Waite, becauſe it may be cafily made 
Meadow 
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Meadow again: But the converting it into an Orchard 


is Waſte, tho' it may be more profitable. It is Waſte 
to ſuffer a Wall of the Sea to be in Decay, by Reaſon 
whereof the Meadow Ground is ſurrounded with Salt- 
Water, and render'd unprofitable : Alſo the not ſcour- 
ing of a Mote or Ditch, whereby the Groundſils of the 
Houſe, &c. are rotten, is Waſte actionable, 2 Leon 
174. Owen 43. 


The digging Mines of Metal, Coals, Ge. hidden 
in the Earth, and that were not open when the Tenant 


came in; or for Lime, Brick, Stone, &c. without 


Power by Covenant, will be Waſte : Tho' the Tenant | 


may dig in an open Mine, and for Gravel, Clay, 


Earth, &c. for Reparations of the Houſe. Deftroying 
Deer in a Park, Doves in a Dove-houſe, or Fiſh in a 


Pond, &c. or if ſuch Stores be not left by the Leſſee, 
as he found when he enter'd on the Land, it is Waſte ; 


and ſo is any Thing which abridges the Leſſor's annual 


Profits of the Lands. 1 Int. 53, 54. 5 Rep. 12. 
3 Leon. 76 


If a Leaſe be made without Impeachment of Waſtes 


it takes off all Reſtraint from the Tenant of doing it ; 


and in ſuch Caſe he may pull up, or cut down Wood 
or Timber, or dig Mines, Cc. at his Pleaſure, and 
not be liable to any Action of Waſte. Plowd, 135. 

4. This Action muſt be brought by one who hath 
an Eftate in Fee-fimple, or Fee-tail ; and it ought to be 
he that hath the immediate Eftate and Inheritance in Fee- 
ſimple, &c. For if there beany Eſtate for Life between 
the firſt Eſtate and that of the Remainder-Man in Fee, 


the Waſte will not be ad exl@reditationem of him in 


Remainder. 5 Rep. 76. 

Action of Waſte is maintainable againſt Tenant by the 
Curteſy, in Dower, for Life, &c. and if Tenant in 
Dower, or by the Curteſy, aſſign their Eſtates, the 
Heir or he in Remainder may have this Action againſt 
them for Waſte done after the Aſſignment: But it lieth 
not againſt Tenants in Fee-ſimple, or in Fee: tail, or 
Tail after Poſſibility of Iſſue extinct; nor againſt Ta 
nants by Statute: Merchant, Staple, or Elegit, Tenant 

in 
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in Mottgage, or at Will z or againft atiy Executor 


or Adminiſtrator, for Waſte committed by the Teftator, 
Sc. 1 Inft. 54. 310. 6 Rep. 37: 9 Kep. 138. 

If a Man makes a Feoffment, to the Uſe of himſelf 
for Life, and after his Death, to the Uſe of another 
Perſon and his Heirs ; in this Caſe; if the Feoffer com- 


mit Waſte, it has been adjudged that the Feoffee ſhall 
have a ſpecial W rit againſt him. And before any Waſte 


is done, a Prohibition may be had, directed to the 


Sheriff, not to permit it; or he in Remainder, Cc. 
may have an Injunction out of the Chancery, to ſtay 


the Waſte, and enter a Houſe or Lands to ſee if Waſte 
is committed. Hetl. 79. F. N. B. 55. 1 Last. 53. 
2 Inſt. 306. 

On any Waſte being done in any Houſes, or in Woods, 
fo much will be recovered wherein the Waſte is done; 
but if the Waſte be here and there through the Whole, 


then all ſhall be recovered in this Action; and the Judg- 


ment in Action of Waſte is, that the Plaintiff ſhall 


recover the Place or Places waſted, and treble Damages: 
2 Inſt. 303. 


Here follow ſome particular Caſes, and infuſions 
OY to, 


Diftreſſes for Rent, and Proceedings therein. 
2. . Kyll, on taking Diſtreſſes. 


1. Diſtreſs is a Thing 05 is taken and diſtrained 
upon Land, for Rent behind, or other Duty: And a 
Man may diſtrain for Rents reſerved upon a Gift in 
Tail, Leaſe for Life, o or Years, &c. altho* there be 
no Clauſe of Diſtreſs in the Deed or Leaſe, fo as the 
Reverſion be in himſelf ; but tis otherwiſe on a Feoft- 
ment in Fee. Lit. 72. 1 Inft. 57. 205. | 

A Diſtreſs taken for Rent muſt be of Goods or Things 
valuable, whereof ſome Body hath Property, not the 
Diftrainer ; and ought to be made of ſuch I hings where- 
of the Sheriff may make Replevin: A Horſe with a Ri- 
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der on it, or any Thing one carries about him; Uten- 
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fils of Trade, Cattle of the Plough, Beaſts of Huſ- 
bandry, Horſes joined to a Cart, or Sheep, may not 
be diſtrained; nor may a Horſe in an Inn, Goods in 
a Market, ahother Man's Garment in the Houſe of a 
Taylor, Sc. neither ſhall any Thing fixed to the Free- 
hold, as a Furnace, Cc. 1 Roll. Abr. "oo 666. 1 
Inſi. 47. Vent. 36. 1. Sid. 440. 

But Corn threſhed, and in the Straw; Carts wich 
Corn, not Victuals; and Hay in a Barn, &c. may be 
diſtrained : So may Money in a Bag ſealed; tho' not 
Money out of a Bag, c. And a Diſtreſs may be 
taken of Cattle driving to Market, if put into Faſture 
by the Way; alſo Beaſts of a Stranger, in the Land- 
lord's Ground, being Levant and Couchant, and having 
well reſted themſelves there ; and another's Goods in 
the Tenant's Houſe, &c. and Diſtreſſes are to be taken 
on the Premiſſes; in the taking whereof one may not 
break open Gates, or enter Houſes, if the Doors are 
open. 1 Int. 47. 161. 1 Lutw. 214. 4 Mod. 
38 5. 8 
: it a Landlord comes into a Houſe, and ſeifes on ſome 
Goods in the Name of all of them, it is a good Seiſure 


and Diſtreſs of all; but the Goods are generally to be 


removed immediately, unleſs it be Corn or Hay, by 
Statute: And when a Diſtreſs is taken of Houſhold 
Goods, or other dead Things, they are to be locked 
up and impounded in a Houſe; and if the Diſtreſs is 
damaged, the diſtrainer muft anſwer it. A Diſtreſs of 
Cattle, muſt be brought to the common Pound, or kept 
in an open Place; when Notice is to be given the Owner 
to feed them; and Cattle diſtrained may not be uſed, 
except by milking, Oc. for the Owner's Benefit. 2 
Cro. 148. 5 Rep, go. I Inſt. ob. | 
In Caſe a Tenant or any other, to prevent the Land- 
lord's Diſtreſs, drives the Cattle off the Ground, the 
Landlord may make freſh Purſuit and diſtrain them: 
And Debt will lie for Rent, where a Diſtreſs may not 
be taken: For one Rent there cannot be two Diſtreſſes, 
if there were ſufficient Goods, when the firſt was made; 
but if there be not then enough for a Diſtreſs, it may 
be 


43 Of AeTrons Chil 
be taken afterwards; or Diſtreſs may be for Part of 
the Rent, and Action of Debt for the reſt thereof, But 
if the Owner of Goods tenders his Rent, and a Diſtreſs 
3s afterwards taken, it is wrongful : And if any Perſon 
thall diſtrain another on Purpoſe to injure him, he ſhall 
pay treble Damages. If where no Rent is due, Diſtreſs 
and Sale be made, the owner of the Goods diſtrained 
may recover double Value and Coſts. - x /n/?. 160. 2 
Lev. 80. 8 Rep. 147. 2 Inft. 107. 13 Ed. 1. 

All Diſtreſſes are to be teaſonable, by our ancient Sta- 
tutes; and none ſhall take an unreaſonable Diſtreſs, on 
Pain to be amerced: They ſhall not be taken in the 
Highway, nor in the ancient Fees of the Church, 

By Stat. 10 Car. 1. c. 25. No Diſtreſs of Cattle to be 
driven out of the Hundred or Barony, except it be to a 
Pound overt in the ſame County not above 3 Miles from 
the Place where taken; neither ſhall a Diſtreſs be im- 
pounded in ſeveral Places, on pain of forfeiting for every 
Offence 100 s. and treble Damages. 

Every Sheriff ſhall appoint four Deputics at leaſt dwel- 
ling not above twelve Miles from each other) to make 
Replevins for Deliverance of ſuch Diſtreſſes, on Pain to 
forfeit for every Month's Default 5 J. GW. 

By Stat. 7 V. 3.c. 22. Where the Diſtreſs taken ſhall 
not be found of the Value of the Arrears diſtrained for; 

the Party his Executors or Adminiſtrators may from 
Time to Time diſtrain for the Reſidue. And it is 
lawful for any having Rent arrear upon any Leaſe or 
Contract to ſeiſe any Sheaves or Cocks of Corn looſe 
in the Straw, or Hay in any Barn or Granary, of 
upon any Hovel, Stack or Rick, or otherwiſe upon 
any Part of the Ground, and to lock up or diſtrain the 
ſame in the Place where found, until the ſame ſhall be 
Replevy'd ; and if not replevyed within eight Days 
to be appraiſed and ſold accordivg to Law. 

Provided that the Corn or Hay fo diſtrained, be not 
remov'd to the Damage of the Owner out of the Place, 
but be kept there as impounded till replevy'd or ſold. 

By Stat. 4 Geo. 1.c. 5 Where any Diſtreſs is reſ- 
cued, the Reſcuer ſhall be committed in Execution, 

for 
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for ſuch Fine as the Court ſhall think reaſonable; and 
if he does not pay it in a Month, be ſhall bef-nt to the 
Houſe of Correction or ſome Workhnuſe jn the County 
and kept to hard Labour for any Time not 1ef than three 
Months, nor exceeding ſix at the Diſc: etion of the Judges. 

By another Stat. 8 Geo. 1. c. 2. All Goods diſtrain'd 
for Rent ſhall be appraiſed by three or more ef the ſame 


| Baror:y, and the Landlord, his Steward, Bailiff or Agent 


may adminiſter on Oath to them, that they will accord- 


ing to the beſt of their Judgment, Skill and Know- 


ledge, juſtly and indifferently value and appraiſe the 
fame. 

If any Diſtreſs ſhall be reſcued, if the Perſon on 
whoſe behalf it was taken, or any Perſon employed 
therein, ſhall within fourteen Days after, make Oath 
before any Juſtice of Peace of the County, ſuch Juſtice 
ſhall by Warrant, order one or more Conſtables to 


aſſiſt the Perſon to diſtrain again, and to take with him 


a Number of Perſons ſufficient to ſecure and convey the 
Diſtreſs to ſome lawful Pound, 

Provided, that before any Juſtice grants ſuch War- 
rant, there ſhall be depolited in his Hands, ſuch a Sum 
as the Juſtice ſhall require to ſatisfy the Conſtables for 
their Trouble, which ſhall be deducted out of the Mo- 
ney ariſing by Sale of ſuch Diſtreſs, if ſold, or other- 
wiſe levyed by Diſtreſs and Sale of the Goods, as in 


caſe of Diſtreſs for Rent, or by civil Bill againſt the 


Perſon owing the Rent with Coſts of Suit. 


If it appears upon Oath before a Juſtice, where any 


Corn or Hay is diſtrained, that it is in Danger of being 


reſcued, ſuch Juſtice ſhall impower a Conſtable to ap- 


point a ſufficient Number of Perſons to watch the ſame, 
till ſold or deliver'd by Courſe of Law; and each ber- 
ſon ſo appointed ſhall / be paid ſuch Wages as the Juſtice 
directs, not exceding 1s. a Day. 

Provided, that the Perſon ſhall firſt depoſite fuch a 
Sum in the Juſtices Hands, as he ſhall think ſufficient 
for ſuch Payment; and one Moiety of the Sum ſhall be 
at the Charge of the Party, on whoſe behalf the War- 
rant was granted, and as to the other Moiety, Satisfac- 
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TIF ; tion ſhall be made out of the Money ariſing by Sale 
| of ſuch Diſtreſs in the firſt Place, or otherwiſe levyed 
by Diſtreſs and Sale, as in Caſes of Diſtreſs for Rent, 
or by civil Bill againſt the Party, with Coſts. | 
By Stat. ꝙ Ann. c. 8. If any Leſſee ſhall fraudulently 
er clandeſtinely convey fiom the Premiſſes, his Goods 
to prevent the Landlord's diſtraining for Rent, ſuch 
Land ord may. within ſive Days after, take and ſeize 
ſuch Goods where ever fo nd, unleſs the ſame have been 
fold for a valuable Conſideration before Seiſure. ag 
Any Perfon having Rent in arrear upon any Leaſe 
for Life, Years, or at Will ended, or determined, may 
diſtrain for the ſame after the Determination of ſuch 
Leaſe, within ſix Months after, and during the Continu- C 
ance of the Landlord's Title, and the Tenant's Po; 
feſhon, Y 
There is a Diſtreſs for Damage-feaſant, where the 
Beaſts of a Stranger are found in another Man's Ground, 
— wi thout Leave of the Owner thereof, and there feed, or 
240 other Damage to the Graſs, Corn, &c. and here 
i Diſtreſs may be taken in the Night, as well as Day, left 
the Beaſt eſcape before taken ; but for the Rent none 
may diftrain in the Night: Alſo Beafts belonging to the 
Plough, Sheep, and Horſes joined to a Cart, or a Horfe 
with the Rider on it, &c. are liable to this Diftreſs, 
| ftho' not for Rent; but it muſt be while the Cattle are 
Damage feaſant, and the Party may tender Amends, 
until they are impounded, and then Detainer is unlaw- 
ful. 1 Inf. 142. 2 Inſt. 107. 5 Rep. 76. 2 Danv. 
Abr. 633. | | | | 
A Greyhound running after Coneys in a Warren, 
and a Ferret that another Man has brought into my 
| Warren, and taken Coneys with, may be diſtrain'd 
Wi | Damage-feaſant. 
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If Men are rowing upon my Water, and endeavour- 


| = ing with Nets to catch my Fiſh, I may take their Oars 
| ih and Nets and detain them, but not cut them, Cre. 
4 Car. 328. : | 

"| If one takes my Cattle and puts them into another 
1 Man's Land, the Tenant of that Land may take them 


Damage 
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Sec. t2. and REMEDIES. Fr 
| Damage-feaſant, tho* I the Owner was not privy to 
their being there. 2 Dany. Abr. 34 1 Koll. Kep. 
449. 

A Diſtreſs Damage-ſesſant is ſuch a work of Neceſlity, 
as to juſtify the taking It on Sundays. 

When a Diſtreſs is taken Damage- feaſant; the Party 
may tender Amends, till the Cattle are impounded, but 
after that they are in Cuſtody of the Law, and the 
Tender is too late. Alſo, Tender to a Bailiff will not 


avail, for he cannot deliver the Diſtreſs once taken. 3 


Rep. 76. 

Such Things as the Tenant has diftrain'd Damage- 
feaſant cannot be diſtrain'd by the Landlord for Rent, 
for they are then in Cuſtody of the Law. 

A Diftreſs for Damage-teaſant muſt not be ſold, but 
kept impounded till replevyed, or amends made: 

2. Repleuin is grounded upon a Diſtreſs, and is a 
Re-deliverance of it, that the Thing diſtrained may re- 
main with the firſt Poſſeſſor; on Surety given by him 
to try the Right with the Diſtrainer, and anſwer the 
ſame at Law.; and if he do not purſue his Action, or 
it be judg'd againſt him, then he that took the Dittreſs 
ſhall have it again, by the Writ Retorns habendo. 
I Inſt. 145, 161. 

Replevins are by Writ at Common Law, or on Plaint 
by Statute, for the Party's more ſpeedy having again of 
his Cattle and Gods diſtrained. Here the Sheriff ought 
to take two Sotts of Pledges, one by the Common Laws 
to proſecute ; and another by the Statute, to retu*n ihe 
Diftreſs, if the Taking be judg'd lawful; and if the 
Sheriff deliver a Diſtreſs, without theſe Pledges he muſt 


anſwer the Price thereof, 1 IA. 145. F. N. B. 69. 


Replevin by Writ lies in the ſuperior Courts, and 
Action of Replevin may be removed out of other Courts, 
into thoſe Courts, and tried there: Rep'evin by plaint 
may be brought in the County- Court, tiundred-Court, 
and Court-Baron. The moſt uſual Method to obtain 
a Replevin is by Plaint; and the Sheriff way take a 
Plaint by Statute, and make a Replevin preſently, and, 
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enter it in the e afterwards, Dyer 246, 
1 Inſt. 13 
If the Bede in Replevin claims the Property of 


the Goods, the Sheriff cannot proceed dll it is decided, 
before him by Writ de Proprietate probanda; and if 


found for the Plaintiff, the Sheriff is to make Replevin 
or [Deliverance ; but if for the Defendant he is to do 
nothing further: Tho' the Plaintiff may replevy by 
Writ afterwards, and if the Sheriff returns the Property 
claimed, it ſhall be ON in iſſue and tried in the Common 
Pleas. Finch 316, 


Where Cattle or 400 are not delivered upon a firſt. 
Replevin, the Party diſtrained may have an Alias, and 


a Pluries Replevin, in the general Proſecution of it; 


and if the Cattle are put into any ftrong Place, the 


Sheriff may take the Poſſe Comitatus, and break into it, 


to make the Replevin: When they are driven out of 


the County, &c. fo that the Sheriff cannot make Re- 
plevin, a Writ of Vitherman ſhall go to take ſo many 
of the Diſtrainer's Cattle, till the Party make Deiive- 
rance of the firſt Diſtreſs, c. and in this Caſe, the 


Cattle taken ſhall be: to the Value of thoſe that were 


firſt taken and detained. 52 H. 3. c. 21. 2 Inſt. 140. 
13 Ed. 1. 


On bringing a Replevin, it muſt be certain in ſetting | 
forth the Number and Kinds of Cattle diſtrained ; that 


the Sheriff may know how to make Deliverance of the - 


Cattle, if a Writ be directed to him to do it; and the 
Time and Place are to be named in the Declaration: 
If the Plaintiff in Replevin makes Default, or is Non- 
ſuit, or Judgment be given againſt him, the Defendant 
may have his Writ Retorno habendo of the Goods taken 
in Diſtreſs. And when the Plaint. is removed into the 
Common Pleas, &fc. and the Plaintiff nonſuited, be- 


fore or after Avowry made, the Defendant may diftrain * 


again for the ſame Cauſe ; but the Flaintiff may fue a 
Writ of Second Deliverance upon the fame Record, 
to revive the firſt Suit; upon which Writ, the Sheriff 
is to take Security for the Suit, and. ſo make a Return 
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of the Cattle or Price of them, if the Return Pa be 


Kjudged, Hob, 16. Naym, 33. F. N. B. 


id after this ſecond Deliverance and T'rial 2 
or if the Plaiatiff be; again nonſuit upon a Declaration, 
there muſt be awarded a Returnum zrreplegiabile to the 


Defendant ; and then he may make his Avewry, . or 


Plea in Juſtification of his Diſtreſs, to ground a Writ 
of Inquiry of Damages ; or hold the Beaſts till he is ſa- 
tisficd: In caſe the De/endant make Default, the lain- 
tiff ſhall have Judgment to recover all in Damages ; 
as well the Value of the Cattle, as Damages for the 
Taking of them, and his „ 

By Stat. 7 M. 3. c. 22. Whenever any Plaintiff i in 
Replevin fhall be Non: ſuit before Iſſue join'd, the 
Defendant or Avowant making a. duggeſtion in the 


Nature of an Avowry for the Rent, to aſcertain the 


Court of the Cauſe of Diftreſs, the Court ſhall award 
a Writ to the Sheriff to enquire. of the Sum in, artear 
at the Time of the Diſtreſs taken, and the Value of 
the Goods, (fifteen Days Notice being firſt given to the 
Plaintiff's Attorney, ) and upon a return of the Inquiſition, 
the Defendant ſhall have Judgment to recover the Ar- 
8 if the Diſtreſs amount to ſo much: with 
oſts 


And if the Plaintiff ſhall be Non: ſuit after 8 


and Iſſus join'd, er Verdict be given againſt him, the 


Jury ſhall enquire of the Arrears, and Value of the 
Diſtreſs, and thereupon che Avowant ſhall have Judg- 


ment, e. 


If Judgment be given upon Demut for e 
ant, the Court ſhall award a Writ to enquire of the 
Value of the Diſtreis, and upon return thercof, Judg- 
ment ſhall be given with Coſts, &c. 

By Stat. 8 Geo. I. c. 6. All Seneſchalls and Officers 
of inferior Courts, having Power to grant Replevins, 
may take Bonds in their own Names. with Sureties for 
proſecuting the Suit, and for returning the Goods if 
a Return be awarded ; and may at the Requeſt and 


Coſts of the Ayowant, aſſign ſuch Bond by indorſing. 


it under Hand and Seal in preſence of two or more 
E 3 Witneſſes; 
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Witneſſes; and if ſuch Bond be forfeited, the Avowant 


may bring an Action in his own Name, and proceed 
to Judgment and Execution thereupon. 


By Stat. 9 G. 2. c. 5. Where the Title of the Lands 


is not in Queſtion, the Avowant may ſet forth only, 
that he was ſeized or poſſeſſed, without deducing a 
Title from the Perſon under whom he derives, or that 
ſuch Perſons were ſcized in Fee, &c. 

The Defendant in Replevin may avow, or juſtify ; 
but if he juſtifies, he cannot have a Return, as he ſhall 
have if he avows: And an Avowry is where the Taker 
of the Diſtreſs avows the Taking, if in his own Right; 
and if for another, makes Cognizance thereof as Bailiff, 
or Servant, &c. It is in the Nature of a Declaration, 
and muſt contain ſufficient Matter for Judgment to have 


Return: But the avowant need not alledge Seiſin, with- 


in the Time of the Statute of Limitations 3 though the 


Lord muſt have Seifin by the Hands of his "Tenant in 


certain. 3 Lev. 204. 7 Rep. 25. 1 Inft. 268. | 
An Avowry may be made either on a Diftreſs for Rent, 


or for Damage. feaſant, &c. 


Of the Statutes of Limitation of Actions. 


H E firſt is the 10th Car. 1. c. 6. which is taken 

from the Engliſh Act, of 32. H. 8. and 21. F. I. 
c. 16. No Perſon ſhall have 3 Writ or Right for Re- 
covery of Lands. of the Poſſeſſion of his Anceſtors, 
but of a Seiſin within fixty Years, next before the Teſſe 
of the Writ, c. In Aſſiſe of Mortdanceſtor, Wiit 
of Entry "Jar Pi ſin, or other poſſeſſory /*Ction upon 
the Poſi ſion of an A RR „i muſt be brought within 
filty Years; and in „Ec. upon the Party's own 
Poli fron, within tw Eo "Yours. and the Plaintiff is 


bar cd, not p' ing fuch Poſſeſſion, Se. And Writs 


of For m- do. for Title: to Lands in Efſe ſhall be proſecu- 
ted within twenty Years after the Title accrued. 

Bu: whore is a Proviſo to relieve Infants, Feme Co- 
Yeits, Perſons bey ond Sea, or in Priſon, and the Heirs 
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of ſuch Perſons, ſo as they commence their Suits within 
the Times limited after their Impediments are removed, 


And it has been adjudged, that the Act doth not extend 
to Rent, or Services, c., out of Land: Alto tt at one 


who hath been out of roſſefſion for ſixty Years, if his 
Entry be not taken away, may enter and bring an Action 


for his own Poſſt ſſion. 


Actions of Debt, Actions upon the Caſe, (except for 
Words) Actions of Account (except concerning Mer- 
chandize) of Detinue, Trover and Treſpaſs, are to 
be commenced within ſix Vears after the Ca ſe of Ac- 
tion, and not after; Actions of Aſſault and Battery, 
within four Vears; and for Slander, within two Years 


after the Cauſe of AQtion, &c. And if theſe perſonal 


Actions are not brought in the Time limited by this Sta- 
tute, they are barred ; Though where Money is to be 
paid on Requeſt, or the Conſideration of a Promiſe is 
executory, Cc. it is not material when the Fromiſe 
was made, but when the Cauſe of Actio did ariſe; 


and the Defendant ought to plead, that Cauſa Acdtionis 


non accrevit infra ſex annos, &c. 2 Salk. 422. 
This Act not to extend to 75 Caſtles, Honours, 


Manors, Lands, Tenements, I ithes, &c. of any 


Arch Biſhopricks, Biſhopricks, Heanties, &c, or other 
ſpiritual Livings. 

By Stat. 6 Ann. c. 10. If any Perfon againſt whom 
tres is Cauſe of Action of Treſpaſs, Detinue, Trover 
or Replevin for taking away Goods, or Action of Ac- 
count, or upon the Caſe, or Debt grounded upon any 


| Lending or Contract without Specialty, Debt for Rent, 


Aſſault, Menace, Battery, Wounding and Impriſon- 
ment, ſhall be, at the Time of ſuch Cauſe of Action 
accrued, beyond the Seas, the Perſon ſo intituled may 


bring his Action after his Return, within the Time li- 


mited by the former A& of 10 Car. 1. 
By Stat. 2 G. 1, c. 20. No Perſon ſhall be proſecu- 
ted for Words by Indictment or Information, upleſs 


Information be given upon Oath before a Juſtice of 


Peace in one Month, or before one of the Judges of 


the King's-Bench within two Months after the Words 


E 4 ſpoken 1 
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«» © ff Kerio Ch. J. 
ſpoken; and upon ſuch Information, if requiſite, ſuch | 
Judge or Juitice ſhall ifſue his Warrant for apprehending 
ſuch Perſon, and oblige him to appear the next Term, 
Aſſiſes, or Seſſions in order for Trial. | 

All Actions, Bills, Inditments or Informations for 
any Forfeiture upon any penal Statute, where the For- 
feiture is given to the King only, ſhall be ſued within 
two Years and not after; and all Bills, c. where the 
Forfeicure is limited to the King, and to any other who 
ſhall proſecute, ſhall be brought within one Year, and 
in default thereof, it ſhall be brought for the King, at 
any Time within two Years, after that Year ended. 

Provided, where any Information, Indictment, &c. 
is, or fhall be limited, by any Statute penal to be brought 
within a ſhorter Time than aforeſaid, ſuch Information, 
Sc. ſhall be brought within the Time limited by fuch 
Statute. 

By Stat. 4 C. 1. c. 10. No Fine or Conninon Recovery 
mall be reverſed for any Error, unleſs the Writ of Error 
ere Us and profecyred with Effect, within ten 

CulS, 

Provided, if any Perſon intitled to ſuch Writ of Error, 
ſhall at the Fime of fuch Title accrued, be under Age, 
or Covert, non Compo impriſoned, or beyond the Seas, 
then he, his Heirs, &c. notwithſtanding ſaid ten Years 
expired, may bring his Writ of Error, as he might have 
done, if this Act had not been made, ſo as the ſame 
be done within five Years after thoſe Impediments re- 
moved. 

And by Stat. 8 91 14 4. Every Pei ſon intitled to 
any Debc, ſecured by any penal Bill, or ſpecialty under 
Hand and Scal, or any Bond, Judgment, Statute 
Staple, &c. which has been due and payable for twenty 
Years before the Action brought, where no Suit has 
been commenced for Recovery thereof, nor any Intereſt 
or other Satisfaction paid, the Defendant may plead Pay- 
ment in Bar, unleſs the Plaintiff, or hoſe under whom 
he Claims, has commenced ſome Suit fot Recovery of 
ſuch Debt, or ſhall prove that ſome Intereſt has been 


paid 
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paid within twenty Years, before ſuch Action com- 
menced. 
If any Mortgagee has been in poſſeſſion of the Lands 
for twenty Vears or upwards, and the Mortgager, or 
Perſon intituled to the Equity of Redemption, has per- 
mitted the Mortgagee, his Heirs, &c. to continue in 
Poſſeſſion, without bringing a Bill to redeem, or for an 
Account of the Profits, and ſhall not before the 29th of 
September, 1723, Commence a Suit in Equity to re- 
deem, and proſecute it with Effect, the Perſon claiming 
the Mortgage may in all Courts plead ſuch Poſſeſſion in 
I Bar of any Relief, and the Mortgagee ſhall hold the. 
1 Premiſſes diſcharged from all Equity of Redemption. 

- Provided, nothing herein ſhall bar the Title of any 
: Perſon, He. whi ſhall commence and proſecute his Suit, 
within five Years next after his Title ſhall accrue. 

And a Saving for Infants, &c. ſo as their Suits be 
1 commenced and proſccuted, within five Vears next after 
I their Diſability removed. 
'F The Exception in the Statute of Limitations in Ac- 
| tions of Account, relates to Accounts current only be- 
1 tween Merchants; for when an Account is ſtated and 
- ballanced, Debt lies, and the Action muſt be brought 
3 within fix Years. In Actions of Slander, when Words 
I are actionable in themſelves, there Damages ſhall be re- 
I covered according as they were firſt ſpoken, if the Action 
4 be brought within two Years, as required by the Statute 
4 of Limitations; otherwiſe the Party will be barred there- 
= by: But where the Words are actionable in reſpect of 
* - the ſpecial Damage which happens atter the Speaking; in 
+ ſuch Caſe, if the Damage is ſeven Years aſterwards, it 
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7 is no Bar, 1 Mod. 70. 268. Syd. 1 
= In an Action barrable by the Statute, a freſh Promiſe 1 
4 will revive it; ſo it is of an Acknowledgment of a AH 
= Debt, becauſe that is Evidence of a Promiſe ; And 1 
+ taking out a Writ, and entering and filing it, is an i 

Avoidance of the Statute; for "tis a Demand, | 


and a 
good bringing of an Action within the Time men- 
tioned by the Statute of Limitations. 3 Sat, 228. 
229, N ET 
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Perſonal Actions die with the Perſon; as of Battery, 
c. A Man attainted of Treaſon or Felony, convict 
of Recuſancy, an Outlaw, Excoramunicate Perſon, 
Cc. cannot bring an Action, *till Pardon, Reverſal, 
Abſolution, c. A Feme Covert muſt ſue with her 
Huſband, and Infants by Guardians, &c. Lit. 196. 


1 Inſt. 128. 


How Controverſies are determined, without Action 


at Law, by Award, e. 


WARD is the Judgment and Arbitration of one 
or more Perſons, at the Requeſt of two Parties at 


Variance, for ending the Matter in Diſpute, without 
publick Authority: And this is done by Arbitrators 


choſen by the Parties, on a Bond to ſubmit themſelves to 
their Judgment, Bs 
And Arbitrators are generally where Parties think it 


more ſafe to refer the Matters in Controverſy to the De- 


termination of Friends, than to venture a Trial at Law; 
they proceed at their own Diſcretion, without Solemnity 


of Proceſs, &c. to hear and determine the Controverſy 


referred to them : And they have as great Power as other 
Judges, tho” they are not tyed to the Formalities of 

aw ; and if they obſerve the Submiſſion, their Award 
is definitive. Dyer 356. _ 

The Submiſſion to Arbitrators may be general, of all 
Demands, Cc. or ſpecial, of ſome Matters in Diſpute : 
And the Award muſt be made of the Thing ſubmitted, 
according to the Submiſſion 3 it muſt be equal between 


the Partie:, and not on one Side only; and the Perform - 


ance of it is to be lawful and poſſible; alſo the Award 


muſt be certain and final: If an Award is of Things not 
ſubmitted, or to pay Money to a Stranger, &c, it will be 
void. 1 Inſt. 206. 1 Roll. Abr. 242. 2 Saund. 


„ 

Where Arbitrators award a Thing againſt Law, it is 
void; ſo if more is awarded than ſhould be: But on a 
general Submiſſion, the Award may be of Part, with- 
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out the Reſidue, and be good. An Award may be void 
for ſome Part, and good in another Part, if it makes an 


End of all the Differences ſubmitted; and if the Award 
is good in Part, and void in Part thereof, the good ſhall 


be performed. And the Chancery will not give Relief 
againſt the Award of Arbitrators, unleſs for Corruption, 
exceeding Authority, &c. Gro, Eliz. 161. 1 Danv. 
Ar. 5 36. 1 Rl. Abr. 244. 

If all Debts and Demands are ſubmitted to Arbitra- 
tion, the Arbitrators may award a Releaſe of Bonds, 
Specialties, &c, by which the Debts and Demands are 


due: And where the Award is according to the Submiſ- 


ſion by Bond, though it be void in Law, if it is not per- 


formed, the Obligation will be forfeited. Things relat- 


ing to Freeholds, Leaſes, Debts due on certain Contract, 


Matters concerning Matrimony, and criminal Offences, 


are not arbitrable by Awards. 1 Danv, Abr. 513, 515. 
1 Cro. 223. 

Sometimes Matters are referred by the Judges at the 
Aſſiſes to the three Foremen of the Jury, in Nature of 
Arbitrators; and after their Award is made, the Plain- 
tiff may have an Attachment, &c. to oblige Perfor- 
mance : And Attachment lies for not performing an Award 
made a Rule of Court, after perſonal Demand of Per- 
formance. 1 Salk. 83, 84. And by Stat 10 VV. 3. 
c. 14. Submiſſions to Awards, by Agreement of the 
Parties, may be made a Rule of any of his Majeſty's 


Courts of Record; and on a Rule of Court thereupon, 
the Parties ſhall be finally concluded by ſuch Arbitra- 


ment: And in Cafe of Diſobedience thereto, the Party 


refuſing to perform the ſame ſhall be ſubjcE io the Penal- 


ties of contemning a Rule of Court, &c. except it ap- 


pears on Oath, that ſuch Award was unduly procured, 


when it ſhall be ſet aſide: But this extends only to per- 
ſonal! Matters, for which there is no other Remedy but 
by p-cſonal Action or by Suit in Equity. Stat. 9 & 10 
W.3. 6-13. 

When there is but one Arditrator, which happens 
where the Matter is referred to two, and if they cannot 
agree in the Award, it is left to a third Perſon, this is 


called 
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called an Umpirage; and the Umpire has the ſame Power 

as the Arbitrators, if they do not agrce in their Award. 

Tho' the Arbitrators are to refuſe, and declare they will 

make no Award, before the Umpice ſhall pocecd, 

8 Rep. 98. 2 daun! 130. 

The Umpire's Award ſhall be good, where the Arbi⸗ 
trators make a void Award, which is no Award 

If an Award is uncertain, it ſhall be void, for the Ar- 

ditratots are Judges of the Caſe. 5 Co. 78. And an 
Award af one Side only is not good. 8. Co. 98. 

If a Treſpaſs be put to an Award, if they award no- 
thing to be paid or done by him that did the I reſpaſs, 
it is worth nothing. 
If Arbitrators chuſe an Umpire before the Time 
allowed for their Award be expired, it is 7pſo facto 
Void, tho' they retolve to make no Award themſelves; 
when their Time. is expired, if they chuſe one, their 
Authority i is executed, and they cannot revoke or chuſe 

again, tho' the Perſon elected refuſes to Act. Salk, 70. 

If it appears that the Arbitrators went upon a plain 
Miſtake, either in Law or Fact, it is an Error appearing 
in the Body of the Award, and ſufficient to ſet it aſide, 
1 Hern. 158. 


Of the Civil Bill As. 


EO. 1. c. 11. By this Act the Judges of Aſſiſe 
may hear and determine in a ſummary Way, by 
1 Bill, all Differences between Party and Party, 
for any Sum not exceeding 104. in Actions of Debt, 
_ efjumpſit & in ſimul Computaſſet, and 51. in Actions 
of I rover and Converſion Quantum meruit, Treſpaſs, 
and Detinue for Goods and Chattels, ſo as the Title 
of Lands be not drawn in Queſtion; and the Defen- 
dant ſhall have the Benefit of all Matters in his Defence 
that he might have had in the ordinary Forms of com- 
mon Law or Equity. 
The Judges may award Execution, « or diſmiſs ſuch 
Bill with Cole i — the Body or Goods of the Party, 
a as 


Sec. 12. and RMI DIE 8“ 67 


as alſo Intereſt in all Caſes where in Equity, Intereſt 
ought to be decreed. 

If the Judges think proper to have any Fact contro» 
verted in the Cauſe try'd by a Jury, it ſhall be returned 
inſtantly by the proper Officer, and the Judges ſhall 
make their Decree on ſuch Verdict. 


The Judges ſhall iſſue a Summons or Proceſs wherein 


ſhall be expreſſed the Plaintiffs and Defendants Names, 
Cauſe of Action, the Day and Place of Appearance, 
and made returnable the firſt or ſecond Day of every 
Aſſiſes; and no Cauſe ſhall be heard, unleſs it be prov'd 


upon Oath by one that is of the Age of fixteen or up- 


wards, and can read ſuch Proceſs, that the Defendant 
was Perſonally ſerv'd with it fix Days incluſive before 
the firſt Day of the Aſſiſes, by ſhewing the Defendant 
the Original and ſerving him with a Copy; and if the 
Defendant cannot be then met with, and is not out of 
the Kingdom, by ſhewing the Original and ſerving a 
Copy with the Defendant's Wife, Son, Daughter, or 


menial Servant, (ſuch Perſon being of the Age of fix> 


teen) at the Defendant's uſual Place of abode, in the 
ſame County: And if the Defendant does not appear 
after ſuch Service, the Judges may examine the Matter 
and determine the Cauſe upon Examination of Witneſ⸗ 


ſes, &c. and decree for the Plaintiff or diſmiſs his Bill, 


and may iſſue Execution returnable the next Aſſiſes, 
againſt the Body or Goods of the Defendant or Plaintiff, 
which the Sheriff ſhall execute in like Manner as an "i 
cution out of any of the four Courts, and ſhall grant 
a ſpecial Warrant for one Shilling, if demanded by the 
Plaintiff, and at his Peril. 

If the Plaintiff thall not file his Bill within Twenty= 


four Hours after Return of the Proceſs, or not proceed 
in his Cauſe, the Judges upon Oath made of the Ser- 


vice may diſmiſs the Detendant, and award him Coſts, 
&c. 

Where the Affiſes ſhall at any Place moi four Days, 
the Judges upon Application the fourth Day after Return 
of the Proceſs, or any ſubſequent Day during the A ſſiſes, 


ſhall oblige the Plaintiff to proceed, and in Default 


mall 
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ſhall diſmiſs his Bill with Coſts, No Perſon ſhall be 
obliged to appear on any Proceſs at any A ſſiſes out of 
the County where he lives. 


Every Ferſon ſerved with Proceſs to teſtify concerning 


any Cauſe depending at the Aſſiſes, and ſhall have rea- 
ſonable Coſts to be determin'd by the Judge te de ed 


him for his Attendance, ſhall be obiig'd to give his 


Teſtimony, or in Default, fo feit te the Party griev'd 
ſuch Sum not exceeding 20s. as by the Diſcretion of 
the Judges ſhall be awarded, 


Any Perſon aggrieved by any Decree may appeal to 
the next going Judges of Aſſiſe, which Appeal they ſhall 
receive and ſtop all Proceedings, the Appeilant firft paying 


the adverſe Parties Coſts, and entering into a Recogni— 
Zance of double the Sum decrecd with ſufficient Security 


to pay the Sum with Intereſt and Coſts, in caſe no Re- 


lief ſhall be had upon ſuch Appeal. 

If any Fact ſhall appear doubtful upon ſuch 1 
it (hall be try'd by a Jury to be returned immediately, 
and a Decree and Execution ſhall be given as aforeſaid, 
which ſhall be concluſive to all Parties and not reverſed in 
any Court of Equity. 

Any Perſon who is aggrieved by a Decree, and ſhall 
not enter into ſuch Recognizance, may depoſite the Mo- 
ney decreed againſt him in the Sheriff's Hands, and enter 
into a Bond of 51. conditioned to perform the Decree 
of the next coming Judges of Aſſiſe. The Court for 
hearing ſuch Cauſes ſhall be a Court of Record; and 
if any Perſon examined upon Oath, ſhall commit wil- 
ful Perjury, he ſhall be ſet on the Flory for one Hour 
and have his Ears nailed to it. 

If any Sheriff ſuffers any Perſon en in Execution 


to eſcape, he ſhall be liable to the Debt and Damages 


in the Decree mentioned, to be recovered before the 
Judge of Aſſiſe as in other Caſes. 

If any Decree or Diſmiſs be not executed before the 
next Aſſiſes, the Plaintiff or Defendant their Executors 
or Adminiſtrators, may renew the fame either of the 
ſecond next following Aſſiſes, firſt making Oath that 
no Part has been received; or if any received, may 

renew 


3 


9 


e 


2 
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renew for the Remainder: Which Order of Renewal 


may from Time to Time be renewed till the Money be 
paid. The Book wherein the Cauſes are regiſtered 


ſhall he depoſited with the Clerk of the Crown, to be 


ready to produce to the next going Judge of Aſſiſe. 
No Perſon ſhall practice in recovering any of ſaid 


ſmall Debts but ſuch as are admitted in the four Courts, 
and appear every iſſuable Term, &c. 


No Judge's Clerk or Regiſter of Civil Bill, ſhall 
practice as an Attorney in his own or other Perſon's Name, 
under Penalty of 20 l. for every Offience; and no At- 
torney ſhall practice in ſaid Cauſes in any County where 


he is a Juſtice of Peace. 


All the ſaid Cauſes may be heard and determined at 
the Quarter Seffions for the County of Dublin in like 
Manner with like Benefit of Appeal as before. _ 

8 G. 1.c. 6. By this AQ, the ſhewing the Original 


Proceſs to and leaving a Copy at the Defendant's Houſe, 
with any Relation living at the Houſe, and being ſixteen 


Years old, ſhall be deem'd good Service of the De- 


| fendant. 


x G-0 2. c. 14. By this Act the Judges of Aſſiſe, 


er the Judges and King's Council who with the Juſtices 


of Peace ſhall hold the general Quarter Seſſions for the 
County of Dublin may hear and determine any Diſ- 
putes not exceeding 20 l. on Bonds, Bills, or Specialties 
for Payment of Money only, or promiſary Notes, or 
Inland Bills of Exchange, in like Manner as by the 
former Act is directed. 

Provided, when any Perſon ſhall ſue for any Sum 


_ exceeding rol. the Defendant, or in his Abſence (if not 


out of the Kingdom) his Wife, Son, Daughter, or other 
Relation or Servant of ſixteen Years of Age, and dwell- 
ing i in his Houſe, ſhall be ſerv d with Proceſs by ſhew- 
ing the Original, and leaving a Copy twelve Days in- 
cluſive before the firſt Day of the Affiſes or Seffions. 
No Decree ſhall be 6s on any Warrant, to confeſs 
Judgment on any Bond for a Sum determinable by this 
or the former Act, unleſs Proceſs be ſervid as in other 
Caſes, 
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Caſes, and the Defendant ſhall have the Benefit of any 
Defence he could have had in Law or Equity. 

Any Sheriff neglecting to pay over any Sum depo- 
ſited on any Appeal, or any Sum levy'd on any Execu- 
tion, ſhall forfeit double the Sum with intereſt from the 
Time of Demand, to be recovered by Civil Bill. 

No Decree ſhall be renewed more than twice with- 

out ſerving Proceſs, unleſs the Party makes appear by 

Affidavit, that he has uſed his utmoſt Endeavour to 
have the Decree executed. 


CHAP H. str. 1. 


Of Courts, Attornies and Solicitors; Juries, 
Witneſſes, Trials, Executions, Co. 


Court is the Place where Juſtice is judicially ad- 
miniſtered : And there are many Courts ſome 
of Record, and ſome not: A Court of Record is that 
which hath Power to hold Plea according to the Courſe 
of the Common Law, of Real, Perſonal and Mix'd 
Actions, where the Debt or Damage is 40 s. or above; 
and a Court not of Record is when it cannot hold Plea 
of Debt, Ec. amounting to 405. but of Pleas under 
that Sum, or where the Proceedings are not according 
to the Courſe of the Common Law, nor enrolled. 
Cromp. Juriſd. 1 Inſt. 260. 117, 

In Courts where Writs lie not, the Suit is begun 
by Plaint, viz. by entring the Action, and Cauſe of 
Complaint, &c. and in inferior Courts, having parti- 
cular Juriſdictions, it muſt be ſet forth at large; for 
there nothing ſhall be intended to be within the Juriſdic- 
tion, but what is expreſly alledged to be ſo: But at the 
Courts at Meſtminſter, the Plaintiff doth not ſhew at 
large in his Declaration, that the Cauſe of Action ariſes 
within their Juriſdiction, which is general; and Plead- 
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Sec. f, Witneſſes, Trials, 65 
ing to iſſue, &c. allows the Juriſdiction of Courts. 
1. Sid. 331. 2 Iaſt. 229. 1. ns | 

The Courts of Law and Equity I ſhall here treat of, 
are the following, 


1. The High Court of Chancery, 
2. The King's Bench. | 
3. The Court of Common Pleas. 

4. Ihe Exchequer 
5. The Court of Aſſiſes, &c. 


1. The Court of Chancery is the higheſt Coutt of 


Judicature in this Kingdom next to the Parliament, 


* 


and of very ancient Inſtitution. Tt: Juriſdièction is of 


two Kinds; ordinary, or legal; and extraordinary, or 


abſolute: The ordinary Court is that wherein the Lord 
Chancellor, in his Proceedings and Judgments, obſerves 
the Order and Method of the Common Law. 

This Court holds Plea of Recognizances acknow- 
ledged in Chancery; Writs of Scire Fucias for Repeal 
of Letters Patent, Writs of Partition, &c. and alſo 
of all perſonal Actions, by or againſt any Officer of 


the Court; and by Acts of Parliament, of ſeveral Offen- 


ces and Cauſes: All original Writs, Charitable Uſes, 
of Ideots and j.unacy, &c. iſſue out of this Court, 


for which it is always open; one from hence may have 


an Habeas Corpus, Prohibition, &c. in the Vacation, 
which are to be had out of the other Courts only in 
Term time; and here a Subpazna may be ifſued to force 


Witneſſes to appear in other Courts, when they have 


no Power to call them. But in proſecuting Cauſes, 
if the Parties deſcend to iſſue, this Court cannot try it 
by Jury, but the Record is to be ſent into the King's 
Bench, or Common Pleas and try'd there, and after- 
wards remanded into the Chancery: Though if there 
be a Demurrer in Law, it ſhall be argued and adjudged 
here. Upon a Judgment given in this Court, a Writ 
of Error lies returnable into the King's Bench. 4 Inſi. 
78, 60, Sc. I Danv. Abr. 776. 
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The extraordinary or unlimited Court exerciſes Juriſ- 
dition in Caſes of Equity, by way of Engliſb Bill and 
Anſwer in abating the Rigour of the Coꝛnmon Law, 
and where the Courts of Law are defective to give Re- 
medy: It gives Relief for and againſt Infants, notwith- 
ſtanding their Minority; and for and againſt married 


Women, called Feme Coverts, notwithſtanding their 


Coverture; all Frauds and Deceits are here relievable; 


as alſo all Accidents to Mortgagors, Obligors, &c. 
againſt Penalties and Forfeitures, where the Intention 


was to pay the Debt; all Breaches of Truſt, unrea- 
ſonable Engagements, c. This Court may force 
unreaſonable Creditors to compound Debts z make Ex- 
ecutors, Sc. give Security, and pay Intereſt for Money 
long in their Hands ; and here Executors may ſue one 


another, or one Executor alone be ſued without the 


reſt : Order may be made for Performance of a Will; 
Decree made who ſhall have the Tuition of a Child; 
and this Court may relieve Copyholders againſt the ill 
Uſage of their Lords; confirm Title to Lands, where 
the Deeds are loſt; make Conveyances defective thro? 


Fraud or Miſtake, good and perfect; oblige Men to 


come to Account with each other; avoid the Bar of 


Actions, by the Statute of Limitations, &c. 4 Inſt. 


95 1 Roll, Abr. 373. I Danv. 749, 750, 752, 
„ 

But in all Caſes, where the Plaintiff can have his 
Remedy at Law, he is not to be relieved in Chancery; 
and long Leafes, as for 1000 Years; naked Promiſes ; 
verbal Agreements not executed ; Eftates derived under 
concealed Titles, &c. have deen refuſed Relief in this 


Court: And Mortgages are not relievable in Equity 


after twenty Years, where no Demand has been made, 
or Intereſt paid, &c. Alſo this Court will not retain 
a Suit for any "Thing under 101. Value, except it be 
in Caſes of Charity; nor for Lands, &c. under 405. 


per Annum ; and it refuſes to relieve Perſons in Suits 
where the Subſtance of them tends to the Overthrow 
ef any fundamental Peint of the Common Law, or 


an 
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gec. 1. Witneſſes, Trials. 67 
an Act of Parliament. 1 Danv. Abr. 763, 754. 
Veni. 340. 

And altho' the Power of the Court of Chancery, 
in its equitable Proceedings, is ſo great in the foregoing 
Particulars, yet it is no Court of Record; and therefore 
*tis ſaid can bind the Perſon only, and not the Eſtate 
of the Defendant ; and if the Party will not obey the 
Decree of this Court, he muſt be committed until he 
does: In this Caſe, if there be an Order that one ſhall 
ſtand committed for Breach of a Decree, in Purſuance 
of the Order there muſt be a Writ awarded for taking 
and imprifoning him. 4 Int. 84. 1 Danv. 749, 

6. 

5 5 is ordained by the Stat. 36. Ed. 3. That whoſo- 
ever ſhall find himſelf grieved with any Statute, he 


ſhall have his Remedy in the Chancery. 


By Stat. 6. Ann. c 10. No Sulpœna or Proceſs is to 
ine out of this Court till a Bill is filed; except in 
Injunctions to ftay Waſte, and Suits at Eaw, &c. and 
on a Plaintiff's diſmiffing his Bill, or the Defendant 
for Want of Proſecution, the Plaintiff to pay full Coſts. 
A Defendant not appearing on Subpena iſſued, and 


abſconding to avoid being ſerved therewith, the Court 


may make an Order for his Appearance at a certain 
Day, which ſhall be publiſhed in the Gazette; and if 
he do not then appear, the Plaintiff's Bi! ſhall be taken 
pro confeſſs, and the Defendant's Eſtate ſequeltred to 
fatisfy the Plaintiff, &c.. | 
| The Method of Procceding in this Court, is to file 
a Bill of Complaint, praying Relief; and if it be to 
quiet the Poſſeſſion of Lands, to ſtay Waiſt and Proceed- 
ings at Law, an Injunction is alſo prayed. If the De- 
fendant does not appear upon being ſerved with Proceſs 


of Subpena, then upon Affidavit of ſuch Service, an 


Attachment iſſues againſt him; and if a non ef? Inventus 
is return'd, an Attachment with Proclamation of Re- 
bellion ; and if he ſtands further out in Contempt, a 
Commiſſion of Rebellion iſſues, directed to the Sheriff, 
or to private Perſons, to apprehend him, for which 
Purpoſe they may break open any Door. If he ſtands 

| F 2 further 


„% cf dn, ae 5b 1 


further out, a Serjeant at Arms may be ſent to take him, 
and if he cannot be taken, a Sequeſtration goes againſt 
his Land 'till he appears. 


But if a Peer is. Defendant, the Lord Chancellor 


writes to him, and if he does not anſwer, a Subpœna goes 
out, and if he is ſtill in Contempt, an Order to ſhew 
Cauſe, why a Sequeſtration ſhou'd not iſſue, and if he 
fill ſtands out, a Sequeſtration iſſues, but no Proceſs 
of Contempt againſt his Perſon. 
There are alſo other Subpœna's, as a Subpœna to make 
a better Anſwer, a Subpœna to Reply, Subpana to Re- 
join, a Subpæna for Witneſſes to Teſtify, a Subpœna 
for Publication of the Depoſitions of Witneſſes, to hear 
Judgment, to bring in Writings, for Coſts, &c. 

When the Defendant appears, he puts in his Anſwer 
to the Bil, or may plead in Bar, to the Juriſdiction, or 
in Diſability of the Perſon of the Plaintiff, or may 


Demurr, then the Plaintiff enters his Replication, un- 


leſs he files Exceptions againſt the Anſwer, as inſufficient, 


referring it to a Maſter in Chancery, to whoſe Report 


Exceptions may alſo be taken. 

The Parties being at Iſſue, Witneſſes are to be ex- 
amined on Interrogatories, either in Court, or by Com- 
miſſion in the Country; then there is to be a Publication 


of their Depoſitions, and the Cauſe is to be ſet down 
for hearing. after which follows the Decree, which be- 


ing ſerv'd on the Party, under Seal of the Court, and 
not obey'd, all the Proceſſes of Contempt, iſſue out 
for his Impriſonment, *till he yields Obedience; or 


there may be an Injunction for Peſſeſſion of Land 


(where the Decree is for Land) and the Party remains 
Obſtinate after his Impriſonment; and if that is diſo- 
bey'd, the Court may grant a Sequeſtration of the Land, 
or a Commiſhon to ſome Juſtices, and if need be, a 
Writ of Aſſiſtance to the Sheriff, to put the Plaintiff in 
Poſſeſſion. If the Plaintiff diſmiſſes his own Bill, 
the Defendant diſmiſſes it for want of et ng 
Coſts muſt be taxed by a Maſter; and ſo if the Decree 
is on behalf of the Defendant. 


2. The 
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Sec, 1. Witneſſes, Trials. 69 


2. The Court of King's Bench at Weſtrninſter, is a 
Court that hath ſupreme Authority, the King himſelf 
being ſuppoſed to be there, and was ſometimes wont to 
ſit in his own Perſon. This Court and the Chancery 
are to follow the King; and the King's Bench was ori— 
ginally the only Court- in Weſt minfler- Hall, out of 
which the Courts of Common Pleas and Exchequer, 
ſeem to have been derived. 4 1n/t. 73. 

It is divided into a Crown-Side, and a Plea-Side ; : the 
one determining Criminal, and the other civil Cauſes : 


The Crown Side takes Notice of all Treaſons, Felonies, 


Breaches of the Peace, and of all Cauſes proſecuted by 
way of Indictment, or Information; and into this 


Court, Indictments from all inferior Courts, Orders of 
Seſſions, &c. may be removed by Certiorari: Alſo here 
Inquiſitions of Murder are certified: And hence iſſue 


Attachments, &c. On the Plea-Side, it hath Cogni- 
zance of all Pleas by Bill for Debt, Account, Covenant, 
Action upon the Caſe, and other perſonal Actions, 


Ejectment, &c. and in all perſonal Actions, for or 


againſt any Officer, Miniſter, or Clerk of the Court, 
who in Reſpect to their Attendance have Privilege of 
Court. Cromp, Furiſd. 67, 68. 4 Rep. 57. 9 Rep. 
118. 

In ancient Times this Court was ordinarily exerciſed 
only in Criminal Matters, and Pleas of the Crown : 


And it awards Execution againſt Perſons attainted or con- 


demned by Parliament, or any other Court, when the 
Record is removed, and their Perſons brought thither by 
Habeas Corpus; and there Pardons of Offenders are 


allowed, on removing the Records and Priſoners, &c. 


This Court may bail any Perſon whatſoever ; grants 
Habeas Corpus's to relieve Perſons wrongfully impriſoned ; 
reſtores Freemen unjuſtly disfranchiſed; and grants Pro- 


| hibitions to keep other Courts within their proper Juriſ- 


ditions, &c. 4 Inſt. 70. 2 Danv. Abr. 279. 

The Court of King's Bench regulates all the Courts 
of Law in the Kingdom, ſo that they do not exceed 
their Juriſdictions, nor alter their Forms, Ce. and 
may grant an Attachment againſt any Inferior Court, 
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uſurping a Juriſdiction not belonging to it; but generally 
a Writ of Prohibition is firſt iſſued to ſuch Court. The 
Judges of this Court are the Sovereign Juſtices and 

oroners of the Land: And their Juriſdiction is general 
over all England, which, when the King hath appointed 
them, they have from the Law. 4 Inſt. 74. 

The Judges in this Court, are the Sovereign Juſtices 
of Oyer and Terminer, Gaol Delivery, and of Eyre, 
Conſervators of the Peace, and olereikn Coroners of 
the Land. 

Ibis Court only may renubicly examine all Frrors in 
Fact and in Law, of ali Judges and Juſtices in Courts of 


Record, the Court of Exchequer excepted, 


3. The Court of Common Pleas is one of the King's 


Courts, held in a certain Place: It is not to follow the 


King and his Court, but to be held at ſome Place cer- 


tain 3 nor ſhall be e without Warning by Ad- 
journment. Sat. 9 H. 3: & 2 Eat 3. c. 11. 


All Actions belonging to this Court come here either 
by Original, as on Arreſts and Outlawries; or by Pri- 
vilege or Attachment, for or againſt privileged Perſons ; 
or out of inferior Courts not of Record: And all Civil. 
Cauſes, Real, Perſonal, or Mixed, are here brought 8 
and determined; though regularly this Court cannot 
hold Plea in any Adden Real or Perſonal, Sc. but by 
Writ out of Chancery, returnable here, unleſs it be by 
Bill for or againſt an Officer, or other privileges Perſ.n 
of the Court. 4 Tft. qq, 100. 

The Common Fleas is ſaid to have been the only 
Court for Real Cauſes concerning Lands; and in Per- 
ſonal and Mixed Actions, it hath a concurrent Juriſdic- 
tion with the King's Bench : But it hath no Cognizance 
of Pleas of the Cn ; and Common Pleas are all Pleas 
that are not ſuch. It's Juriſdiction, like that of the 
other ſuperior Courts, is General, and extends through- 
out [re/and. And hither Suits are removed out of other 
Courts by divers Writs, as by Pone, Recordare Writ of 
falſe Judgment, &c. But the moſt uſual Way of re- 
moving Cauſes out of inferior Courts, is by Certiorari & 


Habeas Corpus, 4 Inf. 118. Forieſcue 50, 51. | 
| And 


4 


sec. J. Witneſſes, Trials. 7 
And this Court, beſides having Juriſdiction for Puniſh- 


ment of it's Officers and Miniſters, may grant Prohibi- 


tions to keep Temporal and Eccleſiaſtical C Courts within 
due Bounds. | 


4. The Court of Exchequer is a very ancient Octet 


of Record, ſet up to order and determine the Rights 


and Revenues, Debts and Duties due to the Crown, 


Oc. And in the Exchequer there are divers Courts, 


conſiſting of many Branches ; but according to the uſual 


Diviſion, it is divided into two Parts only, for Diſpatch 
of Buſineſs, whereof the upper Part deals in the judi- 


_ cial hearing and determining all Cauſes, belonging to the 


King's Revenue; the lower Part (called the Receipt of 
the Exchequer) in receiving and paying Money. 
This is the laſt of the four Courts, and the Lord 


Chief Baron and Barons are the Sovereign Auditors, and 
hear and determine all Cauſes in Law or Equity : For the 


Judicial Part of the Exchequer is a Court both of Law 
and Equity, the Court of Law being in the Office of 
Pleas, after the Courſe of the Common Law, coram 
Barontbus, and the Court of Equity held in the Ex- 


chequer Chamber, before the Chancellor or Under- 


Treaſurer, and Barons : But generally before the Barons 
only, the Lord Chicf Baron being the chief Judge. 
4 Inſt. 118. | 


Here the Proceedings are according to the Practice 


of the Chancery, by Bill and Anſwer ; but the Plain- 
tiff muſt ſet forth in his Bill, that he is Debtor or Ac- 
countant to the King, tho' whether it be ſo or not, is not 


material: In this Court the Clergy uſually exhibit their 


Bills for Recovery of Tithes; and here the Attorney 
General brings Bills againſt Perſons iis any Matters con- 
cerning the King; alfo any Perfon grieved with any Pro- 
ſecution on Behalf of the King, &c. may bring his 
Bill againſt the Attorney General, and be relieved 
therein. 1bid. 

In the Court of Law, all the Officers. and Clerks, 
the King's Tenants and Farmers, all Debtors, and Ac- 
countants of the Exchequer, are privileged to ſuc and 
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 implead one another, or any Stranger, in like manner 


as in the King's Bench and Common Pleas, 

The Attorney General is made privy to all extraordi- 

nary Matters in this Court, and exhibits in his own Name 
all Informations for C oncealment of Cuſtoms, Seizures, 

and Receipts; as alſo Informations for Intruſions, Waſtes, 

Spoils, Incroachments and Annoyances upon any of the 


King's Lands, and upon penal Statutes, Forfeitures, 


and Breach of Covenant. 


5. The Court of Af, ſes is the Court, Place or Time, 
when and where the Writs and Proceſſes of Aſſiſe are 


| handled or taken, before an Aſſ.mbly of Knights, and 


other Gentlemen, with the Juſtices appointed, Oc. 


And Aſſiſe is General, as when the Juſtices go their 


ſeveral Circuits with Commiltion to take all Aſſiſes; or 
Special where a ſpecial Commiſſion is granted to certain 
Perſons, (formerly oftentimes done) for taking an Aſſiſe 
upon one or two Diſſeiſins only, 

And concerning the General Aſliſe, all the Coun- 
ties of Ireland are divided into Circuits, and two 
Judges affigned by the King's Commiſſion to every 
Circuit, who hold their Aſſiſes twice a Year in 


every County, except Dublin, where the King's Courts 


of Record do fit, and have five ſeveral Commiſſions : 
1. A Commiſſion of Oyer and Terminer, directed to 
them and many other Galena of the County, by 
which they are impowered to try Treaſons, Felonjes, 


Sc. 2. Of Gael. Delivery, directed to the Judges and 


Clerk of Aſſiſe aſſociate, which gives them Power to 
try every Priſoner in the Gao] committed for any Of- 
fence whatſoever; but none but Priſoners in the Gaol. 
3 Of A ſiſe, directed to themſelves only and the Clerk 


of Aſſiſe, to take Aſſiſes, and do Right upon Writs of 


Aſſiſe brought before them by ſuch as are wrongfully 
thruſt out of their Lands and Poſſeſſions, Ac. 4. Of 
Nif; prius, ditected to the Judges and Clerk of Aſſiſe, 
by which Civil Cauſes grown ta Iſſue in the Courts above 
are try'd in the Vacation by a Jury of Twelve Men of 
the County where the Cauſe of AQion ariſes; and on 
Return of the Verdict of the Jury to the Court above, 
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the Judges there give Judgment. 5. A Commiſſion of 
the Peace, in every County of the Circuits; and all 
Tuſtices of Peace of the County are bound to be preſent 


at the Aſſiſes; and Sheriffs, &c, ſhall alſo give their 
| Attendance on the Judges, or they ſhall be fined, 


4 Inſt. 158. Bacon's Elem. 15, 16, Cc. 
Juſtices of Aſſiſe, &c. are to hold their Seffions in 


the chief Towns of each County; and their Records 


ſhall be ſent into the Exchequer : And if Cauſes are too 
difficult for them, they ſhall be referred to the Juſtices of 
the Bench, there to be ended. Stat. 9: H. 3. f. 12. 
6 KR. 2. & 9 Ed. 3. 

The Inferior Courts in the en may be reduced 
to the Heads of, 


1. The . 
2. The Court-Leet. 


1. The County- Court is a Court kept by the Sheriff of 
every County, and divided into two Sorts; one retain- 
ing the general Name, as the County- Court held every 


Month, before the Sheriff or his Deputy: The other 


called the Turn, held twice in every Year, viz. within 
a Month after Eaſter and Michaelmas. Grams. Juriſd. 
241. | 
57 the Common Law every Sheriff ought to make 
his Turn or Circuit throughout all the Hundreds in his 
County, in order to hold a Court in every Hundred for 
the Redreſſing of common Grievances, and Preſervation 
of the Peace, c. and the Turn is the King's Leet 


thro? all the County; it being a Court of Record, of 


which the Sheriff is Judge: Alſo before the Courts at 


Weſtminſter were erected, the County-Courts were- the 


chief Courts of the Kingdom. Glanvil, lib. 1 cap. 2, 

3: Fleta, lib. 2. c. 62. | 
But the Power of the County-Court was much re- 
duced by the Statute of Magna Charta, c. 17. and 
I Ed. 4. c. 1. It hath now the Determination of cer- 
tain Treſpaſſes and Debts under 405. and this Court 
holdeth 
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holdeth not Plea of any Debt or Damage to the Value of 
405. or more; nor of Treſpaſs vi & armis, &c. 
But of Debt and other Actions perſonal above that 
Sum, the Sheriff may hold Plea by Force of a Writ of 
Juſticies, which is in Nature of a armen to him to 
do it. Brit. c. 27 & 28. 4 Inft. 266. 

No Sheriff is to enter in the County-Court any Plaint 
in the Abſence of the Plaintiff; nor above one Plaint 
for one Cauſe, on Pain of 40s. and the Defendant in 
this Court ſhall have lawful Summons, c, And out of 


the County- - Court Cauſes are removed by Recordare, 


Pane, Cc, into the King! s Bench and Common Pleas. 

2. The Court-Leet is a Court »f Record incident to a 
Hundred, ordained for puniſhing Offences againſt the 
Crown; it is derived out of the Sheiiff*s Turn, and in- 
quires of all Offences under Treaſon; but thoſe, which 
are to be puniſhed with Loſs of Life or Member, are 
only inquirable and preſentable there ; and muſt be cer- 
tified over to the Juſtices of Aſſiſe. Stat. 1 Ed. 3. 

And this Court is called the View of Frankpledge, for 


that the King is to be there certified by the View of the 


Steward, how many People are within every Leet, and 
have an Account of their good Manners and Govern« 
ment; and all Perſons above twelve Years of Age, 
which have remained there for a Year and a Day, may be 
ſworn to be faithful to the King, and the People are to be 
kept in Peace, c. Alſo every one, from the Age of 


twelve to ſixty Years, that dwells within the Leet, is 
obliged to do Suit in this Court; except Peers, Clergy 


men, &c. 4 Inſt. 261, 263. 
In the Court-Leet or View of Frank-pledge, formerly 
all Perſons were bound with Sureties or Pledges for their 


Truth to the King : The Steward is here the Judge, as 


the Sheriff is in the Turn; and this Court is to be kept 


twice a Year, one Time in a Month after Faſter, and 


the other within a Month after Michaelmas, at a certam 
Place within the Precinct : And the Steward hath Power 
to ele Officers, as Conſtables, Tithing-men, Cc. as 
well as puniſh Offenders, The uſual Method of Puniſh- 
ment in the Leet is by Fine and Amercement, and a 

Preſentment 
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3 Preſentment here ſubjects the Party to them ; the for- 
mer is aſſeſſed by the Steward, and the latter by the 
Jury ; for both of which, the Lord may have an Action 
= of Debt, or take a Diftrcls. Kitch, 2 5 1 Infl. 115. 
6 Keb. 12. 21nft. 19 
E And the Lord of 2 Leet ought to have a Pillory 
and Tumbrel, &c. to puniſh Offenders ; or for want 
thereof he may be fined, or the Liberty ſeiſed: And 
all Towns within the Leet are to have Stocks in re- 


pair; and the Town that hath none, ſhall forfeit LS 
2 Danv. Abr. 289. 
SECT. 2, Next I ſhall mention Atarnies and Solici- 
tors in the Courts of the Law, who are allowed, ad- 
5 mitted and regulated, 
'Y By the Orders of Court and the Common 
"RJ 1 Law, and 
1 2. By antient and late Statutes. 
I. I. Attornies at Law are thoſe Perſons who take upon 
FE them the Buſineſs of other Men, by whom they are 
1 retained. 
[2 An Action lies for a Client againſt his Attorney, 


if he appear for him without Warrant; and if he pleads 
a Plea, for which he hath not his Warrant: But in Caſe 
: the Attorney appears . without Warrant, and Judgment 
41 is had againſt his Client, the Judgment ſhall ſtand, 
5 if the Attorney be reſponſible ; otherwiſe if the At- 
torney be not reſponſible. Action lieth againſt an At- 
torney for ſuffering Judgment againſt his Client by 
Nil dicit, When he had given him a Warrant to plead 
the General Iſſue; tho? this is underſtood where it is 


; done by Covin. Action lies not for what any Attorney 
does generally, altho' he knows the Plaintiff has no 
+ Cauſe of Action; he only acting as a Servant in the 
7 Way of his Profeſſion. 1 Danv. 185. 4 Inſt. 117. 
* 1 HMHod. 209. 1 Salk. 88. 

5 He, that is Attorney at one Time, is Attorney at 
® all Times pending the Plea: And the Plaintiff or De- 
; fendant may not See his Attorney, while the Suit 
E 18 
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is depending, without Leave of the Court, which 
would reflect on the Credit of Attornies, nor until the 
Attorney's. Fees are paid ; and Attornies and Solicitors 
may detain Writings which come to their Hands by 
Way of Buſineſs, till their juſt Fees are ſatisfied: If 
there be no Fees due, the Court will comyoel the De- 
livery of them on Motion, without forcing the Party 
to an Action. A Cauſe ſhall proceed notwithſtanding 
the Death of an Attorney therein, and not be delayed 
on that Account. 2 Keb. 273. 

Attornies have the Privilege to ſue and be ſued only 
in the Court, where they practiſe: They are not ob- 
liged to put in ſpecial Bail, when Defendants ; but 
when they are Plaintiffs, they may inſiſt upon Bail in 
all Caſes: And they ſhall not be choſen into Offices 
againſt their Will, &c. 1 Vent. 2 

2. By the old Statutes, the Juſtices ſhall examine 
Attornies, and by their Diſcretion they ſhall be put 
into the Roll; and they ſhall ſwear to execute their 
Offices truly, &c. The Number of Attornies may 
be reſtrained, by an ancient Statute 3 and where they 
are unſkilful or inſufficient, they ſhall ho removed by the 
Juſtices, - and their Clients have Notice thereof : When 
any dic, or ceaſe to practice, the Juſtices ſhall appoint 
others; and if an Attorney be found notoriouſly in the 
Fault, he ſhall forſwear the Court. Stat. 4 H. 4. c. 18. 
33 KH. 6. 6. 7. 

By Stat. 33. H. 8. c. 3. Every Atpeney: ſhall file 
his Warrant of Attorney the ſame Term the Iſſue is 
enter'd of Record, in pain of 104. and Impriſonment 
at the Judge's Diſcretion. 

II, 12, and 13. F. 1. c. 8. Every Attorney ſuing 
out an Exigent without at the fame Time, takin 
out a Writ of Proclamation to be delivered to the She- 
riff to be proclaim'd, ſhall forfeit 40s. one Moiety 
to the Party griev'd, and the other to the Poor. 

10 M. 3.c 13. By this Act none ſhall practice as 
Solicitor, Agent, or Manager in any Cauſe in Law or 
Equity, or as a Seneſchal, not having firſt taken the 
| Oaths , and ſubſcribed the Declaration againſt T ranſubſtan- 
tiation, 


1 . * 
Fe hs 
8 
Mos 
3 
N 
Ls 
IA 
IV 
8 
Nan — 
Wit + 23 1 
LIK 
3 
85 . 
2 
N 2 
ST, 
8 
E 
3 
\ * 
N 
— . 8 
* 
18 
9 
e 
5 
een 


925 

2 
. 
855 

as. 
; 

by 

T, 

#1 

{ 


3 B 


Sec. 2 Witneſſes, Trials. 77 


tiation, under Penalty of 100 J. to be recovered in any 
Court of Record by Writ, Bill, Sc. and ſhall be 
incapable of heing Executor or Adminiſtrator, or take 
any Benefit by any Legacy, Gift or Grant. 

Solicitors muſt educate all their Children in the Pro- 
teſtant Religion. But this Act not to extend to pro- 
hibit any Perſons, Plaintiffs or Defendants in their own 
Suits, or menial Servants acting for their Maſters. 

6 Ann, c. 6. By this AQ, no Papiſt or reputed Pa- 
piſt ſhall practice as Solicitor in any Court, Ecleſiaſtical 
or Admiralty, or as Clerk in any Sheriffs Office, be- 
fore he has taken the Oaths, &:c. under Penalty of 
200 J. and any Perſon that ſhall ſee or know any Papiſt to 
act as Solicitor may demand, that the Oaths and De- 
claration be tender'd to him by the Court; and if he 
refuſes to take and ſubſcribe the ſame, on Proof by two 
or more Witneſſes, or on his Confeſſion, the Chancel- 
lor or other Judge ſhall order him to be recorded as a 
Popiſh Solicitor Convict, and forfeit to the Perſon at 
whoſe Inſtance the Oaths were tender'd 200 l. and com- 
mitted in Execution, till he pays it, and incur the 
other Penalties therein mention'd. | 

No Barriſter, Attorney, Officer, &c. ſhall infiſt on 
any Privilege exempting them from giving their Tefti- 
meny as to their Knowledge in any Matter i in Queſtion 
on theſe Acts. 

No Attorney, Six- Clerk, Solicitor or Officer, ſhall 
take any Popiſh Apprentice, and no Officer ſhall per- 
mit a Popiſh Solicitor, &c. to inſpect any of the Re- 
cords, Pleadings, &c. in his Office, on pain of 50ʃ. 
to any Perſon who will ſue for it, and every Perſon ſo 
ſued ſhall be held to ſpecial Bail. 

7 C. 2. c. 5. By this Act, no Perſon ſhall practice 
in the Four-Courts, who is not licenſed as herein, viz. 
He muſt have been a Proteſtant from his Age of fourteen, 
or for two Years before he became an Apprentice, and 
ſerved for five Years to a Six-Clerk in this Kingdom 
or England, or to an Attorney of any of the Courts 
| here, or to an Attorney admitted in England, and 
before ſuch Admiſſion, ſhall procure an Affidavit of 

ſuch 
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ſuch Service, by ſome Proteſtant. And if it afterwards 
appears, that the Facts in ſuch Affidavit are falſe, 
the Admiſſion ſhall be void, and the Party puniſhed a as 
if guilty of wilful Perjury. 


Every Barriſter, Attorney, &c. ſhall take all the 


Oaths, and alſo the Oath here mentioned. Any of 


the Judges may on Suſpicion, or on Notice in Writing 
given them, cite ſuch Perſon diſqualifyed, and others 
as they think neceſſary, to appear before them, and 
examine them upon Oath ; and if ſuch diſqualifyed Per- 
fon ſhall refuſe to appear, or if by his Confeſſion or 
Proof made, it appears he has ated as a Solicitor, they 
may puniſh him as for a Contempt of the Court by fine 
or Impriſonment, at the Diſcretion of the Judge, ſo 


as it excced not 50 J. nor be leſs than 25 l. and ſuch 


Impriſonment exceed not fix Months, and then the Par- 
ty puniſhed, ſhall not as to ſuch Offence, be liable to 
any other Puniſhment, or Forfeiture by the ſaid former 
Acts. 

Every Perſon ſhall be deem'd a Solicitor within this 
and the former Acts, who not being Qualified as afore- 
ſaid, draws, dictates, or abbreviates Pleadings, Depo- 
fitions, Sc. or takes upon himſelf the Direction of any 
Cauſe, or the Defence thereof, wherein he is not a Par- 
ty, or concerned in Intereſt. 


All Solicitors licenſed, and to be licenſed by 8 


of this Act, ſhall regiſter ſuch Licence before they 
practiſe. 


No Six-Clerk ſhall have at any one Time more 


than ſix Apprentices, and no Attorney or Solicitor more 
than three. | 


If any Bariſter, Six-Clerk, Attorney, Cc. ſhall | 
marry a Papiſt, or educates any of his Children Papiſts, 


he ſhall be deem'd a Fapiſt, unleſs wi hin one Year 
after his Marriage, he procures her to become a Pro- 
teſtant, and obtains a Certificate from the Biſhop or 
| Archbiſhop, &c. that ſhe has renounc'd the Popiſh Re- 


ligion, and er:rolls it in Chancery; but if he ſurvives 


her, the Diſability incurr'd ſhall caſe. 
| If 
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If any Six-Clerk, Attorney, Cc. to whom any one 
is bound Apprentice, ſhall dye before the End of the 
five Years, or the Contract is vacated by mutual Con- 
ſent, or the Clerk be diſcharg'd by Order of Court, 
ſuch Clerk if by Indenture, he ſerves another Six- Clerk, 


or Attorney, during the Reſidue of ſaid Term, ſhall 
be admitted upon being qualified as aforeſaid. 


Perſons out of the Kingdom, during the Time li- 
mited for taking the ſaid Oaths, may take them the next 
Term after their Return. 

No Perſon ſhall be a Solicitor before the Juſtices of 
Aſſiſe, Oyer and Terminer, and Gaol Delivery, Co- 
miſſioners of the Revenue, or Appeals, unleſs qualified 
as before. But not to extend to Proſecutions for capital 
Crimes, in which ſuch Perſons may practiſe as Soli- 
citors, as were allow'd * Law to do before this 
Act. 

. . . 34: No Attorney or Solicitor of the 
Four Courts, ſhall commence any Suit for his Fees, 


till the End of a Month after he delivers a Bill of Coſts, 


in Manner as therein mentioned, and ſigned by him; 
and upon Application of the Party chargeable to the Lord 
Chancellor, or to any of the. Courts, in which the 
Buſineſs or greateſt Part has been done, and upon the 
Party's Submiſſion to pay the Sum, that upon Taxa- 
tion appears due to the Attorney, the Bill is to be taxed 
by the proper Officer, without any Money being brought 
into Court; and if the Attorney, having due Notice, 
neglects to attend the Taxation, the Officer may tax 


the Bill ex Parte; pending which Taxation no Action 
ſhall be commenced, and after Settlement of the De- 


mand, the Party ſhall forthwith pay the Attorney the 
Sum remaining due, in full diſcharge of ſuch Bill, or 
in Default, ſhall be liable to an Attachment, Proceſs 
of Contempt, or other Proceedings at the Attorney's 
Election, as he ſhou'd have been liable to, for Breach 
of any Order. It upon Taxation, it be found that 
ſuch Attorney 1s. overpaid, he ſhall refund the Money, 
which the Officer certifies to have been overpaid, and 
in Default thereof the Attorney ſhall be likewiſe liable 
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to an Attachment or Proceſs of Contempt, &c. and 
the Courts may award the Coſts of ſuch Taxations to 
be paid by the Parties according to the Evept of the Tax- 
ation, viz. if the Bill tax'd, be leſs by a ſixth Part 
than the Bill delivered, the Attorney is to pay the Coſts, 
but if not leſs, the Court in their Diſcretion ſhall charge 


the Attorney or Client, according to the Nature of the 
Caſe. e | 5 


SEcT. 3. In Order to Trials in Courts, after Attor- 


nies and other Practiſers therein, I am to conſider of, 


I. Juries, to try Cauſes. | 
2. Witneſſes, and other Evidence neceſſary. 


1. Fury ſignifies a certain Number of Men, - 


ſworn to enquire of Matter of Fact, and declare the 
Truth upon ſuch Evidence as ſhall be delivered them in 
a Cauſe. And there are two Sorts of Juries in Criminal 


Caſes; a Grand Fury, which uſually conſiſts of twenty- 


four Men of greater Quality than the other ; and a 
Petty Fury, conſiſting of twelve Men, called the Jury 
of Life and Death: The Grand Jury finds the Bills 
of Indictment againſt Criminals; and the Petty Jury 
convicts them by Verdict, in the giving whereof all the 
Twelve muſt agree; and according to the Verdict the 
Judgment paſſeth. Alſo beſides the common Jury in 
Civil Caſes, there is a Special Fury, in Cauſes of Con- 
ſequence tried at the Bar, when the Court makes a Rule 
to name forty-eight Freeholders, and each Party. is to 
ſtrike out Twelve, one at a Time, and the Remainder 
to be the Jury for the Trial. A Jury of Merchants 
may be returned to try an Iflue between two Merchants 
touching Merchants Affairs. And where an Alien is 
Plaintiff or Defendant, the Jury ſhall be half Foreigners 
and half Engliſh, per Medietatem Lingue ; but tis not 
neceſſary that the Foreigners be all of the ſame Country. 
I an. 154. 3 Ii. zo, 221. 5 | 
By the common Law, Jurymen are to be return'd, 
in all Caſes, for Trial of General Iflues, from the 
County where the Fact was done: And they are to be 
Freemen 
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Freemen, indifferent, and not outlawed, or infamous; 
Men attainted of any Crime ought not to ſerve on Juries, 
nor Aliens generally; and Infants, Perſons ſeventy 
Years old, Clergymen, Apothecaries, &c. are exempted 


by Law from ſerving upon Juries. By Statute, Jurors 


impannelled-ſhall be the next Neighbours, moſt ſufficient 
and leaſt ſuſpicious; or the Officer ſhall forfeit double 
Damages : And their Qualification, which was formerly 


but 405. per Annum Eſtate, is 101. per Annum Free- 


hold or Copyhold, within the ſame County; and Taleſ- 
men 5 J. a Year. S. P. C. 154. 3 Inft. 221. 2 Inſi. 
447. Stat, 13 Ed. 1. 


Of Petty Juries. 


Srcr. 3. By Stat. 10 Car. I. c. 13. In every Venire fa- 


cias that has the Clauſe relating to the 40 5. Freehold, the 


Sheriff ſhall not return any Perſon having leſs than that 


Freehold, and is to return two Hundredors, having 205. 


per Annum. If a full Jury does not appear before the 
Juſtices of Aſſiſe or Niſi prius, or fall ſhort by Chal- 
lenge of the Parties, the Judge may command the She- 
riff to impannel ſo many others then preſent, as will 
make a full Jury, and the Parties may alſo challenge 
them; and if any Perſon being named, does not ap- 
pear, or after Appearance, withdraws himſelf from 
Court, the Judge may fine him at Diſcretion, | 

Upon reafonable Excuſe for default of a Juror's Ap- 
pearance, proved by one or more Witnefles at the Day 


of Appearance, before the Juſtices, they may diſcharge 


the Iſſues forfeited. If Iflues be return'd upon any 


Hundredors or Jurors, and they not lawfully ſummoned 


or diſtrain'd, the Sheriff for every ſuch Offence, ſhall 
loſe double the Iflues ſo return'd, one Moiety to the 
King, and the other to him that will ſue for the ſame. 
'The Right of all others, Bodies Politick and Corporate, 
to Iſſues forfeited is ſaved, nor does this Act extend to 
any Sheriff or Miniſter of any City or Town Corporate, 
but that they may make ſuch Returns as formerly. 
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g G. 2. c. 3- By this Act for the Qualification of 
Jurors, none except Strangers on Trials, per Medi eta- 
tem Linguæ, ſhall be Jurors on the Trial of Iſſues, 
(except in Counties of Cities, and Counties of Towns) 


that are not ſeiſed of 5 l. per Annum, Freehold, or, be- 
ing Proteſtants, are not poſſeſſed of a Leaſe for Years of 


which ten ſhall be then unexpired, or a Leaſe for 6x 


Years or more determinable on Lives, on which a clear 
yearly Profit of not leſs than 15 J. a Year, ſhall ariſe 


to the Leſſee; and if any one of a leſſer Eftate, be 
return'd, 'tis a good Cauſe of Challenge, and the Party 
ſhall be diſcharged on Proof thereof, or on his Oath. 


All high Conſtables ſhall yearly, at the Quarter Seſ- 


fions return upon Oath, a true Lift of the Names of 
all Perſons qualified as aforeſaid, between the Ages of 
twenty-one and ſeventy Years to the Juſtices of Peace, 


who ſhall deliver a Duplicate of ſuch Liſt to the Sheriff 


or Sub-ſheriff, and enter it in the Clerk of the Peace's 


Book; and any high Conſtable failing to make ſuch 


Return, ſhall be fined any Sum, not leſs than 5 J. nor 
above 10 l. by the Juſtices in Seſſions, and be eſtreated 
into the Exchequer. 

Every high Conſtable ſhall yearly, twenty Days at 


| leaft before Michaelmas, upon two or more Sundays, 


fix upon the Door of every Church within his Precincts, 
a Liſt of ſuch Freeholders and Leaſeholders, and leave 
a Duplicate with the Miniſters of each Pariſh, who at 
leaſt a Week before Michaelmas are to read it over to their 


Congregations ; and if any Perſon not qualified to ſerve, 


ſhall find his Name in ſuch Liſt, and the Perſon re- 
quired to make the Liſt, refuſes to omit him, or thinks 
it doubtful, the Juſtices at Seſſions, upon Satisfaction 
given them, that the Party is not qualified, may have 
his Name ſtruck out of the Liſt, and inſcrt ſuch Names 
as ſhall be found qualihed and omitted by the high Con- 
ſtable; and when Duplicates of ſaid Lift are delivered 
to the Sheriff, he ſhall get the Names entered alphabe- 
tically in his Book ; and every high Sheriff, Clerk of 
the Peace, or high Conſtable neglecting his Duty herein, 
ſhall be fined by the Judges of Aſſiſe in any Sum not 
above 104, nor leſs than 40 5s. to be eſtreated, &c. 
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Sec. 3. Witneſſes, Trials. 83 
If any Perſon required by this Act to make up or 
return any ſuch Liſt, ſhall wilfully omit any one who 
ought to be inſerted, or inſert any who ought to be omit- 
ted, or take any Reward for ſo doing, he ſhall forfeit 
not leſs than 5 J. nor above 20 J. as the Juſtices at Quar- 
ter Seſſions, ſhall determine, who are in a Summary 
Way to ſet ſuch Fine „ 
If any Sheriff, Bailiff, or other Officer, ſhall return any 
Perſon to ſerve on Juries, whoſe Name is not inſerted 
in ſuch Duplicates, or if any Clerk of Aſſiſe or Ni pri- 
as, ſhall record the Appearance of any Perſon return'd, 

who did not appear, the Judges may in a Summary 
Way, ſet Fines on ſuch Perſons not above 207. nor 
leſs than 40 5. 

No Sheriff or other Officer ſhall take any Reward 
to excuſe any one from ſerving 3 and no Officer appoint- 
ed by the high or Sub-Sherift to ſummon Juries, ſhall 

ſummon any but thoſe whoſe Names are ſpecified in a 
a: mandate Signed by ſuch Sheriff, and ſhall ſummon every } 
1 2 Perſon in ſuch Mandate, ſix Days at leaſt before ſuch 1 


. 3 
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: Jury is to appear; and if any Sheriff, &c. tranſgreſſes F 
5 in any of ſaid Caſes, the Court may fine him not above f 
7 10 J. nor leſs than 405. to be eſtreated, &c. . 1 
1 Every Sheriff, c. ſhall upon the Return of every 1 
E Penire (unleſs in Cauſes to be tried at Bar, or where a _=_ 
1 ſpccial Jury is ordered by the Court to be ſtruck) annex I 
5 a Pannel to the Writ containing the Names of a com- L 
- petent Number of Jurors qualified, not leſs than thirty- 
5 ſix in any County, nor more than ſixty, unleſs the 
5 Judges by order under their Hands, direct a greater or 
4 leſſer Number, ſo as the Parties may have timely No- 
1 tice of the Jurors to make Challenges if Cauſe. 
I The Name of each Perſon ſummon'd and impannelled 
. with his Place of abode, ſhall be written on diſtin 
z Pieces of Parchment or Paper, and delivered to the 
z Judge's Clerk by the Sheriff, who ſhall get the ſame 
"0 roll'd up as near as may be in the fame Manner, and put 
3 into a Box; and when the Cauſe comes on, ſome in- 
3 different Perſon by the Direction of the Court, ſhall 
bs diaw out twelve of the ſaid Parchments, &c. and if any 
. G 2 of 


* 
4 
* 
0 
oh 
5 
i 
T4 
vil 
2 


F 
gf 
"or 
* 
3 
* 
My. 
t ö 
N Ya 
o b 
. 
og 2 
95 LON 
$38 
3% 
ae 
22. 
3 
* 


84 Of Courts, ſuries, Ch. II. 
of the Perſons whoſe Names are drawn do not appear, 
or are challeng'd and ſet aſide, then ſuch further Num- 
ber' till twelve be drawn who appear, and, after challenges, 
are allowed indifferent, and being ſworn, ſhall be the 
Jury to try the Cauſe; and their Names ſo ſworn, 
ſhall be kept by themſelves in ſome Box, *till they have 
given their Verdict, or until dicharged by the Court; 
and then the ſame Names ſhall be roll'd up again and 
returned to the former Box to be there kept with the 
other Names undrawn, and ſo foties guo'ies as long as 
any Cauſe remains to be tried: Provided, if any 
Cauſe be brought on before the Jury in another Cauſe 
bring in their Verdict or be diſcharged, the Court may 
order twelve. of the Reſidue of ſaid Parchments to be 
drawn for the Trial of ſuch other Cauſe. 

Every Perſon whoſe Name ſhall be drawn, and not 
appearing after being three Times call'd, ſhall upon 
Oath that he was lawfully ſummon'd, forfeit not above 

20 J. nor leſs than 40s. unleſs a reaſonable Cauſe of 
his abſence be proved upon Oath. 

Provided, where a View is allowed, fix of the Jurors, 
or more, who ſhall be mutually conſented to by the 
Parties, ſhall have the View and not be challenged, but 
they or ſuch of them as appear, {hall be firſt ſworn to 
try the Cauſe before any Drawing, and ſo many only 
ſhall be drawn to be added to the Viewers as ſhall after 
all Defaulters and Challenges allow'd, make up twelve 
to be ſworn for the Trial, 

A Tales may be return'd as uſual, notwithſtanding 
this Act. If any Plaintiff ſues out a Fi upon which 
a Habeas Corpora or Diſtringas ſhall iſſue for Trial by 
Nifi prius, and he does not proceed to Trial at the fiift 
Aſſiſes or next Sittings after the Tee of ſuch Diſtringas, 
c. then, (except where Views are directed) the Plain- 
tiff, if he thinks fit to try the Iſſue at any other Aſſiſes 

or Sittings, ſhall ſue out a new Venire, Diſtringas, &c. 
and proceed to Trial as if no former Venire had been 
taken out, and ſo zoties quoties. 

If any Defendant wou'd try any Ifue joined 10100 
him by Proviſo, he may the iſſuable Term next before 


ſuck 


Sec. 3. Witneſſes, Trials. 8 


ſuch Trial ſue out a Venire to the Sheriff by Proviſo, 


and proſecute the ſame as if there had not been any 
former Venire, and ſo toties quoties. 

Provided, nothing herein ſhall qualify Papiſts to 
ſerve on Juries, whereby the 8 Ann. c. 3. or any other 
Law they are incapable, in any Actions between 
Proteſtants and Papiſts, in which Caſes a Papiſt re- 


tura'd may be challeng'd, and it may be aſſigned 


for Cauſe that he is a Papiſt. 
13 G. 2. c. 5. By this Act, any Perſon return'd 
on a Jury, who hath had the View, may be challeng'd 


for juſt Cauſe; provided that no Clauſe in the for- 


mer Act of 9 &. 2. ſhall extend to enable any Judge 


to order a leſs Number than 36, or a greater than 60 
to be return'd. And when a Jury is return'd by 


the Coroners, &c. they ſhall return the fame Num- 
ber and under the fame Qualifications as the Sheriff 
is bound to do, and to be balloted for, in the ſame 
Manner. 45 | | 
19 G. 2. c. to. The Juſtices of Peace ſhall cauſe 
the Letter X to be annexed to the Name of every 
one qualified by the Act of 9 G. 2. and the Sheriff 
{ſhall cauſe the Names to be written on pieces of 
Parchment or Paper, and put into two Boxes; in 
one of which ſhall be put the Names of the Freehol- 
ders or Leaſeholders, and in the other the Names of 
others, under the Qualifications in the Act mentioned; 
and the Sheriff ſhall lodge the faid Boxes with the 
Prothonotaries and Clerks of the Pleas of the Courts 
of Kings-Bench, Common-Pleas, and Exchequer, on 
or before the Eſſoign Day of every Hillary Term; and 
the Sheriff neglecting, ſhall be fined any Sum not ex- 
ceeding 100. | 


One of the Judges of the Courts of Kings Bench and 


Common Fleas, and one of the Barons of the Ex- 
chequer, and the Prothonotaries, and Clerks of the 


Pleas, ſhall meet in the Exchequer Chamber, on 


every twenty-fourth of January, and are to get an 
indifferent Perſon in their Preſence, to ſhake the 
Box returned for every County, and draw not leſs 

To 3 than 
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than eighteen, and not more than thirty; and alſo after- 
wards, cauſe the other Parchments or Papers (not leſs or 


more than aforeſaid) to be drawn out of the other Box, 
and proceed till the like Number is drawn for every 


County; which Names are to be Wrote in a Roll of 


Parchment, which ſhall be kept by the Prothonotaries, 
and Clerks of the Pleas of ſaid Courts, who on demand 
of any Sheriff, &c. are to deliver them the Names of 
the Perfons for each County, and ſuch Sheriffs, &c. are 


to return on every Venire facies, before the Judges of 


Aſſiſe, or Niſi prius, ſuch Jurors only as are contained 
in the Lift delivered by the Prothonotaries and Clerks 
of the Pleas; and the Jurors ſo returned, ſhall be drawn 
by Ballot, and ſubject to Challenges as by the former 
Acts directed. And after the Names of the Jurors 
ſo drawn, are inrolled by the Prothonotaries, &c. 
the ſeveral Pieces of Parchment or Paper, ſhall be again 


rolled up, and returned into the Boxes, which ſhall be 


kept in the Office of Prothonotary of the Court of 
King's Bench, *till the Efloign Day of Trinity "Term 
following. 55 

The Sheriff of the County of Dublin, ſhall lodge 
with the Prothonotaries, and Clerk of the Pleas of the 
ſaid Courts, on or before the Eſſoign Day of every Hillary 
Term, the grand Liſt or Pannel, only delivered to him 
by the Clerk of the Peace, or a true Copy; and all Jurors 
for Trial of Cauſes at the fittings for the ſaid County, 


ſhall be returned by the Sheriff, in the ſame Manner 


as by the former AQs is directed. 

The Judges if they ſee Occaſion are to enquire into 
any Neglect, and impoſe Fines, not leſs than 201. nor 
more than 40 J. which they are to eſtreat into the Ex- 
chequer. 1 | 

21 G. 2. c. 6. By this Act, if the grand Pannel of 
the Freeholders and others, qualified to ſerve on Ju— 
ries, ſhall not be ſettled by the Juſtices of the Peace, 


according to the former Acts, one of the Judges of the 


King's-Bench, Common-Pleas, and one of the Barons 
of the Exchequer, ſhall on every twenty-fourth of 
January, cauſe to be drawn and ſettled ſuch Number of 
6 Es | Jurors 
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Jurors out of the grand Panne] which was lat ſettled, 
purſuant to the nineteeth of G. 2. c. 10. And if no 
grand Pannel ſhall have been made, purſuant to ſaid 
Act, then one of ſaid Judges, &c. ſhall cauſe to be 


drawn and ſettled ſuch Number out of the grand 


Panncl, nor leſs than thirty-ſix, nor more than fixty ; 

for which Purpoſe, the Clerks of the Peace for the Coun- 
ties, for which no Pannel is made, ſhall on or before 
the F.ff'.ign Day of every Hillary Term, lodge with 
the Prothoncetiic and Clerks of the Pleas, the Jaſt grand 
Pannel ; and the Clerks of the Peace, neglecting their 


Duty, to be fined by the Barons of the Exchequer, any 


Sum not exceeding 5ol. 

It the high Conſtable, ſhall not return a Liſt of Per- 
ſons qualified, or if no high Conſtable, the Juſtices 
of the Peace of the County, where ſuch Default is, 
are required at the Michaelmas Quarter Seſſions, 
to make a Lift of the Names, Cc. of all Perſons qua- 
lified, which ſhall be inſerted in the grand Pannel; and 
ſaid N are to impoſe on every high Saane fail- 


ing to make ſuch Return, a Fine not leſs than 10 J. or 


more than 20 J. and ſaid Judges and Barons are yearly, 
before the 12th of February, to have the Jurors drawn 
purſuant to the 19 C. 2. and the Array or Pannel ſo 
drawn and returned, ſhall be drawn by Ballot, before the 
Judges of Aſſiſe and N. /i prius, and Challenges may 
be taken to the Polls as in the former Acts, but none to 
the Array or Pannel. 

All Jurors for the Sittings 5 the County of Dublin, 
ſhall be returned by the Sheriff in the ſame Manner 


as by the former Acts, and all Trials on Appeals of 


Murder or Felony, ſhall be by Jurors returned by the 
Sheriff or other Officer, according to the Rules of the 
common Law. 

Having thus ſet down the Statute Laws relating to 
Juries, I ſhall in the next Place, conſider bow the Com- 
mon Law ſtands. 


The Plaintiff or Defendant in a Cauſe may uſe their 


Endeavours for a Juryman to appear, but not one who 


is no Party to the Suit. If a Juror appears, and refuſeth 
4 to 
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to be ſworn, or to give any Verdict; and if he endea- 


vours, to impoſe upon the Court, or is guilty of any 


Miſbehaviour after Departure from the Bar, he may be 


fined, and Attachment iſſue againſt him; And if a Ju- 


ryman withdraw from his Fellows, or keep them from 


giving their Verdict, without alledging any Reaſons for 


it, he ſhall be fined; not if he differ from them 1 in 


Judgment. Moor 882. Dyer 53. 


Jurers are not to meddle with any Matters which are 
not in Iſſue; they are fineable if unlawfully dealt with 
to give their Verdict; tho' they are not fineable for giv- 
ing a Verdict contrary to the Evidence, or againſt the 


Direction of the Court; for the Law ſuppoſes the Jury 


may have ſome other Evidence than what was given in 
Court; and they may not only find Things of their own 
Knowledge, but they go according to their Conſciences: 
But in a Civil Cauſe, an Attaint will lie againſt them, 


if they give a falſe or corrupt Verdict. 3 Leon. 147. 
Vargb. 144. 149. 153. 


If the Jury take upon them the Knowledge of the 
Law, and give a genera] Verdict, it is good; but in 
Caſes of Difficulty they may find the ſpecial Matter, 


and leave it to the Judges to determine what is Law up- 


on the Fact. And after the Evidence is given, the Jury 
are to be kept together till they bring in their Verdict, 
without Meat, Drink, Fire, or Candle, otherwiſe than 
with Leave of the "arg ; and the Court may not give 
them Leave to eat or drink, out of Court : If Jurors af- 
ter ſworn eat or drink, tho' the Verdict be good, they 
are fineable; and if it be at the Charge of either Party, 
the Verdict is void. When a Juror is ſworn, he may 
not go from the Bar until the Evidence is given, for a- 
ny Cauſe whatſoever without Leave of the Court, and 
having a Keeper with him: And when the Jury are gone 
from the Bar, a Witneſs may not be called by them to 
repeat the ſame Evidence he gave in Court. 1 Inſt. 
8 Daliſ. 10. Cro. Fac. 21. 


n Capital Caſes a Verdict muſt be aQually given by 


Jurors; and if the Jury do not agree upon it, they may 
be carried round the Circuits, and ſhall not be diſcharged 
till 
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'till they do: In Civil Caſes it is otherwiſe, as where 
there are Nonſuits, &c. and oftentimes in a Civil Caſe, 
on the Evidence hath been heard, the Parties doubt- 

of the Verdict do conſent that the Jury ſhall be 


. Fa or diſcharged. Jurors by the Common Law 


are liable to no Proſecution for giving their Verdicts 


except by Way of Attaint. 1 nfl. 227, 1 54 2 


Hawk. P. C. 147. 

By the old Acts, if a Juror takes any Thing of either 
Party, to give bis Verdict, he ſhall pay ten Times as 
much as taken, or ſuffer a Year's Impriſonment: And 
a Juryman guilty of Bribery is diſabled to be of any 


Aſſiſes or Juries, and to be impriſoned and ranſomed at 


the King's Will; alſo being accuſed of this, may be 


tried preſently by a Jury then taken. But Jurymen, 


where there is a full Jury, and they try the Cauſe, 

are to have their Charges allowed them. Stat. 38 E. 3. 

c. 12. 5 Ed. 3. & 34 £4. 3. | 
When any Matter is ſworn, or Deed read or offer'd, 


_- Whether it ſhall. be believed or not, or whether true 
or falſe in Point of Fact, the Jurors are the proper 


Judges; but the Judges are to determine whether by 
Law ſuch a Thing may be given in Evidence or not, 
ſuch a Deed read, or ſuch a Man admitted to be a Wit- 
neſs, c. The Jurors have alſo a Right to aſk the 
Witneſſes any neceſſary Queſtions without leave of the 
Court. The Judge may ſum up the Heads of the Evi- 
dence, and ſtate the Law to them; but ſince ex Fas 
Jus oritur, *till the Fact is ſettled, hare is no room for 
Law; and the Judge is to tell them, that if they find the 
Fact thus or thus (till leaving the Jury to find as they 


ſee Cauſe) then you are to find for the Plaintiff; but 


if you find it thus, then you are to find for the Defen- 
dant; and in criminal Caſes, Guilty or not Guilty. 
And tho' *tis the proper Province of Jurors to judge 
of Matters of Fact, yet it does not exclude them from 
conſidering Matter of Law, as it ariſes out of, or is 


complicated with and influences the Fact; ſo that they 


may apply Matter of Fact and Law together, and from 
a right Judgment upon both — in their Verdict. Thus, 


in 
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90 Of Courts, Juries, Ch. II. 
in moſt general Iſſues, as upon not guilty pleaded in 
Treſpaſs, Breach of the Peace, or Felony, tho' it be 


Matter of Law, whether the Party be a Treſpaſſer, Felon, 
Ic. yet the Jury find him guilty, or not guilty generally. 


So when Perſons are indicted for Murder, the Jury does 


not only find them guilty or not guilty, but often 
upon weighing Circumitances, brings them in guiity of 
Murder, Manſlaughter, per Infortunium, or ſe defendendo, 
as they ſee Cauſe; therefore herein they complicately 
reſolve both Law and Fact. And that Oracle of the 
Law, Littleton $. 368 declares that if a Jury will take 
upon them the Knowledge of the Law they may. A 


Jury cannot be fined or impriſoned for bringing ir. a Ver- 


dict contrary to the Judge's Direction, unleſs Embracery, 
Subornation, or other Miſdemeanors were in the Caſe. 
When one is indicted, and no Evidence againſt him, 
the Direction of the Court is, you are to acquit him, 
unleſs of your own Knowledge you know him guilty ; 
ſo that they may in that Caſe, find him ſo without any 


Witneſſes, 
Of Challenges, 


A Challenge in legal Senſe as applied to a Jury, 
is an Exception againſt them, and is twofold, one to 
the Array, two to the Polls. | 


1. A Challenge to the Array, is to the Array of the 


principal Pannel, or to the Array of the Tales; the 
firſt is to except at once againſt all the Perſons impan- 
nelled : And here may be a principal Cauſe of Challenge, 
and a Challenge to the favour. 1. a principal Cauſe, 
in reſpect of Partiality er Default of the Sheriff. and 


not in reſpect of thoſe returned: Partiality of the Sheriff 


may be by Reaſon of Kindred, or Affiuity to the Plain- 
tiff or Defendant, or if one of the Jury is returned 
at the Nomination of the Plaintiff or Defendant, &c. 
2, To the Favour which is left to the Judgment of 
Triers, two of thoſe impannelled being appointed by 
the Court for that Purpoſe ; as if the Plaintiff or Defen- 
dant is Tenant to the Sheriff, or his Son is married to the 
Party's Daughter, &c. the whole Array may be quaſhed 
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for this. But where the King is Party, or in Caſe of Life, 
one ſhall not challenge for Favour. After one Man is 
ſworn, the Array cannot be at all Challenged. 1 nf. 
156. Finch 400. 2 Roll. Abr. 636, &c. _— 
2. To the Polls, is an Exception to one or more 
Jurors, and may be Peremptory, Principal, for Favour, 


oe 


and for default of Hundredors. 1. Peremptory, with- 


out ſhewing any Cauſe, which is only in Treaſon or 
Felony in favour of Life. 2. Principal, which if found 


true, tis ſufficient without leaving it to Triers, and may 
be reduced to four Heads, viz. 1. Propter Honoris Reſ- 
peftum, as becauſe he is a Peer, 2. Propter Defectum 
in reſpect of ſome DefeR, as Alien born, a Minor, Ec. 


3. Propter affettum, working a principal Challenger, 
or to the Favour ; if a Body, Politic or Incorporate, 
brings an Action, and a Juror is of Kindred to any 


of that Body, "tis a principal Challenge. So if one of 
the Parties is of conſanguinity or affinity to a Juror ; 
if one labours a Juror, and gives him any Thing for his 
Verdict; if after he is returned, he eats and drinks at 
the Charge of either Party; if a Juror has been an 


Arbitrator in the ſame Cauſe, Propter Deliqtum, for 


Crime, as if the Juror is attainted of Treaſon, Felony, 
adjudged to the Pillory, or to have any other corporal 


Puniſhment, whereby he becomes infamous, or is out- 


lawed, or excommunicated; in theſe Caſes, he that 
challenges muſt ſhew the Record, otherwiſe he muſt 
conclude to the Favour, unleſs it is a Record of the 
ſame Court. For Favour, which muſt be left to the 
Diſcretion of the Triers upon hearing the Evidence. 
The Cauſes of Favour are infinite, and *tis a Rule, that 
a Juror muſt ſtand indifferent, as he ſtands unſwoin. 
4. For. Default of Hundredors, but as to this the 


| Law is altered by the late Statutes, 


The Juror himſelf, may be examined upon a Faire 
dire upon Oath, to inform the Triers of the Truth of 
the Challenge, if it tends not to his Diſcredit; but they 


are not bound by his Oath. No Challenge can be 
to a Jury upon a Writ of Enquiry. 
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Advice to Juries. 


J ſhall conclude this Head with a Word of Advice 
to Perſons returned on Juries, 1. To weigh ſeriouſly the 
Importance of the Office; their own Souls and other 
Men's Lives and Properties are at Stake and in their 
Hands ; therefore they ought to come with clear Minds, 
free from Malice, Fear, Hope or Favour. 2. To 
have due Regard to the Evidence offered for Proof of 
an Indictment, &c. and if any Suſpicion of Suborna- 
tion, foul Practice, or tampering with the Witneſſes, 
or that they have any Malice or ill Deſign, to have a 
ſpecial Regard to the Circumſtances, or Incoherences 
of their Story, and endeavour by apt Queſtions to ſift 
out the Truth, or diſcover the Villainy ; and to write 
down the Heads of the Evidence, the better to recall 
it to Memory. 3. To remember that in Juries, there 
is no Plurality of Voices, for eleven cannot over rule 
even one; every one muſt therefore actually agree, and be 


ſatisfied in his Conſcience of the Truth and Rightouſneſs 


of the Verdict, or elſe he is forſwern; ſo that if one 
differs in Opinion from the reſt, they muſt be kept 
together, till Either by Strength of Argument they 
ſatisfy him, or he convince them. 


Grand Juries. 


SECT. 4. Thus much of Petty Jurors, I now ſhall treat 
of the Power and Duty of Grand Juries. They ought 
to be good and lawful Men, of Reputation and Sub- 
ſtance in their Country, choſen at the Nomination of 
neither Party, abſolutely diſintereſted and indifferent in 
the Cauſe. The Excellence of our Conſtitution, and 
the great Wiſdom of our Laws is in no one Inſtance 
ſo truly admirable as in this Inftitution of Grand and 
Petty Juries. 


The Duty of a Grand Juror is to enquire of all 3 


Crimes and Miſdemeanors, which have been committed 
in the County or Liberty for which he ſerves, and which 
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bob. Witneſſes, Trials. 93 
are ebe by the Court, in which he is ſworn to 
enquire; and this Inquiry is twofold, by Indie ment 
and Preſentment. 

A Preſentment, as Mr. Lambard in his Eirenarch, 
fo. 461. defines it, is a meer Determination of the 
Jurors , themſelves; and an IndiAment is the Verdict 
of the Jurors, grounded upon the Accuſation of a third 
Perſon. In all Cafes of Indictments, whether for a 
greater or leſſer Crime, the Buſineſs of a Grand Jury, 


is toattend to the Evidence for the King, and if there 


appears a probable Cauſe for the Accuſation, they are 
to find the Bill true, without liſtening to any Circum- 
ſtances of Defence, or any Matter of Law; but if 
upon hearing the Evidence, or upon their own Know- 
ledge of the incredibility of the Witneſſes, the Jurors 


are diſſatisfied they may ignore the Bill. Hale's Pleas 


of the Crown fo. 157, 158. 

To reveal the King's Councel, diſcloſed to the Grand 
Jury was, formerly deemed Felony, and is ſtill a great 
Miſdemeanor and fineable, and is more over a Breach of 
their Oath. The King's Counſel as Proſecutors ma- 
nage the Evidence in private to the Grand Jury. 

The-Grand Jury cannot find Bill à vera for Part, 
& Ignoramus for the reſt, A Grand Juror may be 
challenged for Cauſe by one before he is Indicted. 3. 
Cro. 134. 

The Grand Jury ought not to have a Keeper, or be 
without Victuals, as in the Cafe of a Petty Jury. It 
one of them is outlawed or taken at the Nomination of 
another, it voids the whole Indictment. 3 Inſt. 22. 

The ſecond Branch of a Grand Jury's Duty, is 
to preſent all Offences that come to their Knowledge, and 
this is more painful and of greater difficulty than the 
former; for here they ought, without any direct Accu- 
ſation, to inform themſelves as well as poſſible of the 
Truth of the Fact, and in ſome Meaſure alſo to be 
conuſant of thoſe Fe which ſubject Offences to their 
Preſentment; but it would be too tedious to enume= 
rate here, the whole Catalogue of Miſdemeanors, puniſh- 
able as well by the Common Law as the Statutes ; 
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94 Of Courts, Juries, Ch. II. 
let me therefore recommend to the Peruſal of all Grand 
Jurors, all ſuch Charges delivered to Grand Juries at 


the Seſſions, as have been Printed; and in particular, 
an excellent one by Sir Richard Cox, at the General 
Quarter Seſſions for the County of Cork, in July, 1748. 


I ſhall conclude this Head with ſome general Obſerva- 


tions upon the Truſt and Power of Grand Juries, which 
indeed ought to be accounted amongſt the greateſt and 


of moſt Concern next to the Legiſlative, the Juſtice of 
the whole Kingdom in Criminal Caſes, almoſt wholly 
depending upon their Ability and Integrity, in the due 


Execution of their Office. They are the principal Means 


of preſerving the Peace of the whole Kingdom, by the 
Terror of executing the penal Laws againſt Offenders, 
and bring every one to anſwer for his Crime at the Pe- 
ril of Life, Limb, or Eſtate. On the other Hand, 
they ought to protect the Innocent in their Lives, Re- 
putations, and Intereſts, from falſe Accuſers, and ma- 
licious Conſpirators; they are to ſearch out the Truth of 
ſuch Informations as come before them, and reject them 
if not ſufficiently proved ; and further, if they have rea- 
ſonable Suſpicion of any Malice or wicked Delign againſt 
any Man's Life or Eſtate, they are to uſe all poffible 
Means to diſcover the Villainy, and if it appears to them 
to be a Conſpiracy, they ought forthwith to indi& the 
Conſpirators and their Abettors. 

They are bound to enquire into the Matters themſelves, 
as to Time, Place, and other Circumſtances of the 
Fact, as alſo concerning the Parties accuſed, their Qua- 
lity, Reputation, Manner of Converſation, Sc. which 
may help them to make right Inferences of the Truth or 
Falſhood of the Crimes of which a Man is accuſed ; 
in ſhort, they ought to be ignorant of nothing, of which 
they can enquire and be informed, that may enable them 
to make a true Preſentment or Indictment. They ought 


firſt and principally to enquire mutually of one another, 


what Knowledge they have of the Matters in Queſtion; 


the Law preſumes that at leaſt ſome of ſo many ſufficient 


Men of a County, muſt know or have heard of all 
notable Things done againſt the public Peace; for which 
End 
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End the Juries are by Law to be of the Neighbourhood, 


to the Place where the Crime is committed. If the 
Parties and the Facts are known to the Jury or any of 
them, their own Knowledge will ſupply the Room of 
Witneſles, 

Next they ought to aſk ſuch Queſtions by their Fore- 
man as he thinks neceſſary to reſolve any Doubt that 
may ariſe either about the Fact or the Witneſſes; and 
if they are doubtful, they ought to receive all ſuch fur- 
ther Evidence as ſhall be offer'd them, and to ſend for 
ſuch as any of them think able to give Teſtimony in the 
Caſe. No Directions can legally be impoſed upon them, 


by any Court, but they may receive Advice from the Judges 
as they are Aſſiſtants; but they are bound by their Oath 


to preſent the Truth, the whole Truth, and nothing 


but the Truth, to the beſt of their own, not the Judges, 
Knowledge. If they ſuſpect a Combination againſt 


a Man's Life, they may privately and ſeparately, if they 
pleaſe, examine the Witneſſes; and they ought carefully 
to examine what ſort of Men they are, for 'tis a Rule 
in all Laws, quod Turpes à Tribunalibus arcentur, vile 
Perſons are to be rejected by Ccurts of Juſtice. And 


in Szile's Reports fo. 11, tis laid down as Law, that 


tho* there be Witneſſes, who prove the Bill, yet the 


Grand Inqueſt is not bound to Ro it, if they ſee Cauſe 
to the Contrary. 


Of Wits. 


SECT. 5. A Witneſs is one that proves and makes out 


any Thing to a Jury on Trial, by lawful Teſtimony 
and ought to be an ind front Perſon to each Party, 
and not concerned in the Cauſe: And Evidence is uſed 
for ſome Proof by Men on Oath, or by Writings or 


Records; it is called Evidence, as thereby the Point 


in Iſſue is made evident to the Jury, 1 Int. 283. 
As to Perſons who may or may not be Witneſſes : 


An Alien Infidel, (not a Jew who may be ſworn on 


the old Teſtament) a Perſon non ſane Memory, one in- 
tereſted in the Suit, a Wife for or againſt her Huſband, 


(except 
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(except in Caſes of Treaſon) Perſons convicted of 
Felony, or Perjury, &c. may not be Witneſſes in a 
Cauſe: But Kinſmen, tho' never ſo near, Tenants, 
Servants, Maſters, Attornies for their Clients, and all 
others that are not infamous, which want not Under- 
ſtanding, or are not Parties in Intereſt, may be Witne(- 
ſes; tho' the Credit of Servants is left to the Jury. A 
Judge who is to try the Perſon, may give Teſtimony, 


going off from the Bench: And a Juror may be a Wit- 
neſs, as to his particular Knowledge; but then it muſt be 


on Examination in open Court, not before his Brother 
Jurors. Members of Corporations will not be gene- 
rally admitted to be Witneſſes in a Cauſe that concerns 
the Corporation; tho' Inhabitants that are not Freemen 
will be allowed : A Counſellor, Attorney, or Soli- 
citor, is not to be examined as a Witneſs againſt their 
Clients, being obliged to keep their Secrets; but of 
their own Knowledge before retained, not as Counſel, 


: Attorney, &c. they may be examined. 1 Inſt. b. 4 Inſt. 


279. 2 Roll. Abr. 685, 2 Hawk. 432. 2 Lev. 231. 


1 Ven. 107. 


In Caſe divers Perſons are made Parties to a Suit, and 
ſome found Not guilty, &c. they may be Witneſſes in 


the Cauſe. A Man that hath a Legacy given by Will, 


is not a good Witneſs to the Will ; but he may releaſe 
his Legacy, and then he ſhall be a Witnef+ : A Perſon 
who claims any Benefit by a Deed; may not prove that 
Deed, in regard of his Intereſt; and one any ways con- 
cerned in the ſame Title of Land i in Queſtion, will not 
be permitted to be a Witneſs in the Suit depending. Bat 
in Criminal Caſes, as of Robbery on the Highway, in 
Action again the Hundred, in Rapes of Women, or 
where a Woman is married by Force, &c. a Man or 
Woman may be Witneſs in their own Cauſe; ſo in pri- 
vate notorious Cheats, where no Perſons elſe can be 
Witneſſes, but thoſe who ſuffer. 2 Roll. 625. 1 Ventr. 
243. 1 Salk. 286. 

If one by Judgment hath ſtood in the Pillory or han 
whipt ; for this Infamy he ſhall not be allowed to give 


Evidence, whilſt the Judgment is in Force: But the 


Record 
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Record of Conviction muſt be produced; and you may 


not aſk the Witneſs any Queſtion to accuſe himſelf, 
though his Credit and Character in general, may be im- 


peached by other Witneſſes, ſo as not to make Proof of 


particular Crimes whereof he hath not been convicted. 

Although Judgment of the Pillory infers Infamy at Com- 
mon Law; by the Civil and Canon Law it is no Infamy, 
unleſs the Cauſe for which the Perſon was convicted was infa- 
mous: And it hath been adjudged, that'tis not ſtanding in 
the Pillory. diſables a Perſon to give Evidence; but the, 
Standing there upon a Judgment for ſome infamous. 
Crime, as Forgery, &c. If for a Libel, a Man may 


be a Witneſs, and ſo in other Caſes, when he is par- 


doned. 3 Inft. 219. 3 Lev. 426, 427 5 Mod. 16 
74. 3 Nell, Abr. 557. W. 

The Teſtimony of one ſing'e Witneſs to a Jury is 
ſuficient; and one Witneſs is enough for the King in all 
Cauſes, except for Treaſon, where there mult be twa. 
Witneſſes: For the Common Law required not a certai 
Number of Wi neſſes; but they. are requir:d by Statute 
in ſume Caſes. And if a Witnefs, ſerved with Proceſs, 


refuſe to appear and give Evidence in a Criminal Cauſe, 


the Court may put off the Trial, and grant Attachment 
againſt him: In a Civil Cauſe, if any Wise neſs refuſe to 
appear, being tendered reaſonable Charges, and having 
no lawful Excuſe, Action of the Caſe may be brought, 
whereon 10/7. Damages, and other Recompence to the 
Party, ſhall be recovered. And a Feme Covert not 
appearing, Action lies againſtz the. Huſband and her. 3 
In. 26. I Leon. 112. | 
Evidence by Weitings and 71 is where Acts of 


Parliament, Statutes, Judgments, Fines and Recoveries, 


Proceedings of Courts, and Deeds, &c. are admitted 
as Evidence in a Cauſe. 

General Acts of Parliament may be given in Evi- 
dence, upon the Statute Book, and need not be pleaded; 
but where there is a private AQ, a Copy of it muſt be 
examined by the Records of Parliament. and ir ought to 
be pleaded: Records and Inrolments prove themſelves; 


and a Copy of a Record ſworn to may be allowed as 


2 


Ev; :dence; 
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98 Of Courts, Juries, Ch. II. 
Evidence: The Part indented of a Fine is the uſual 
Evidence that there is ſuch a Fine; tho' it is ſaid, the 
Fine muſt be ſhewed, with the Proclamations under 
Seal. A Record of an inferior Court hath been rejected 
in Evidence; and the Party put to prove what was 
done: An ancient Deed proves itſelf, Poſſeſſion having 
gone accordingly ; but later Deeds are to be proved by 


Witneſſes; and if they are dead, their Hand-writing 


muſt be proved. Altho' a Seal is broken off, a Deed 
may be Evidence; but it cannot be proved by a Coun- 
ter part or Copy, when the Original is in Being, and 
may be had: If it be burnt, Fc. the Judges may al- 
low Proof by Witneſſes, that there was ſuch a Deed, 
and this be given in Evidence. 1 1nft. 117, 262. 10 
Rep. 92. 2 Roll. Abr. 574. 2 In. 118. 1 Lev. 
F 

% Writing allowed to be read, to prove one Part of 


an Evidence, may be read to prove any other Part of 


the Evidence given to a Jury; and if a Copy is per- 
mitted, it muſt be the intire Copy of the Whole, that 
the Court may judge of it. The Probate of a Will 
is admitted as Evidence for perſonal Eftate ; but if Title 


of Land is made under the Will, it muſt be ſhewn, 


not a Copy of it, or the Probate. If the Will is proved 


in Chancery, Copies of the Proceedings there will be 


Evidence. Of things done in a Foreign Country, the 
Teftimony of a Publick Notary is good Evidence. 
2 Roll. 678. 6 Rep. 47. 


Depoſitions of Witneſſes in Chancery, between the 


fame Parties, may be Evidence at Law; but in a Court 


of Common Law, a Decree in Chancery is no Evi- 


dence, The Depeſitions before a Coroner have been 


admitted as an Evidence, the Witneſſes being dead; 
Depoſitions in the Eccleſiaſtical Court cannot be given 
in Evidence, tho? a Sentence may in a Cauſe of Tithes, 
&c, Church-Books are not allowed as Evidence; yet 
fome ſay they may: A Shop Book is Evidence, but 
not after a Year for Goods ſold, c. unleſs it be in 
buying and ſelling, between one Tradeſman and ano- 
ther. An Almanack, wherein the Father had writ the 
| | Nativity 
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Nativity of his Son, was held Evidence to prove his 
Son's Non- age; and an Inſcription on a Grave Stone, 


hath been judged good to make a Pedigree for the Heir. 


1 Lev. 180. 1 Cro. 411. Raym. 84. 5 Mod. 10. 
Matter of Fact ſhall be given in Evidence at a Trial ; 
in Debt, a Releaſe may be given in Evidence, on Nil 


debet; and entry and Expulſion, in Debt for Rent, Sc. 


On the General Iſſue, Fraud may be given in Evi- 
dence : But many Things are to be pleaded ; and cannot 
be given in Evidence, upon Not guilty. 5 Md. 18. 


5 Eliz, c. 9. By this Act, If a Witneſs being ſerved 


with Proceſs, and tender'd convenient Charges, and 
having no reaſonable Let, makes Default, is to forfeit 
10 J. to the Party grieved, and ſuch further Recompence 
as the Judge thinks fit, accordi g to the Damage ſuſtain- 
ed ; which Sums ſhall be recovered by Action of Debt, 


in which no Wager of Law, Eſſoign, Cc. ſhall be 
allowed. 


9 Ann. c. 6. Every Witneſs produced for the Priſoner 


in Murder or Felony before he gives Evidence, ſhall 
make Oath to depoſe the Truth, &c. and if convicted 
of Perjury, ſhall Lune all the Penalties for wilful Per- 


jury. | 
Of Trials. 


Sgr. 6. Trial, in its common Definition, is the 
Examination of a Cauſe Civil or Criminal, before a 
Judge, who has Juriſdiction to try it according to the 
Laws of the Land. And the moſt general Rule has 
been, that every Trial ſhall be out of that Town, 
Precinct, &c. within which the Matter of Fact triable 
is alledged, or the neareſt thereunto, for the better 
Cognizance of the Fact committed. 1 I. 125. | 

All Trials for Murder muſt be had in the County 
where the Fact was done: But i: the Stroke is in one 
Counity, and the Death in another, the Indictment may 
be found by the Jury of the County where the Party 


died; and there the Matter be tried as well as if the 


Stroke had been in the ſame County: And when an 
#2 Indict- 
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Indictment is found againſt a Perſon in the proper Coun- 
ty, it may be heard and determined in any other County 
by ſpecial Commiſſion, &c, In a Civil Caſe, if a 
foreign Iſſue which is local ſhould happen, it may be 
tried where the Action is laid; and for that Purpoſe 
the Plaintiff may enter a Suggeſtion on the Roll, that 
ſuch a Place in ſuch a County is next adjacent; and 
it ſhall be tryed in the Court of King's Bench by a 
Jury from that Place, according to the Laws of that 
Country, which may be given in Evidence. 3 Int. 27- 
Cro. Car. 247. 2, Salk, 651. 

In Caſe the Court ſees that one of the Parties is ſur- 
priſed, through ſome Caſualty, without any Fault of 
his own, they may at their Diſcretion put off the Trial 
to another Time, until ſuch Party is better prepared: 
Alſo if a Defendant is not ready to try his Cauſe, on 
Petition, and Affidavit of the Reaſons, the Judge will 
order it to be ſtayed till another Day the ſame Aſſiſes; 
and in Dublin until the next Term, on Payment of 
Coſts. 

In the Proceedings to Trial at the Aſiſes, when 
any Cauſe comes on, a Diſtringas of the Jury is to be 
£rft returned by the Sheriff, and then the Record muſt 
be delivered to the Judge's Marfhal ; upon which, the 
Counſel being inſtructed with their Briefs, &c. and all 
Parties ready, the Marſhal gives the Record to the Judge, 
and the Cryer calls over the Names of the Jury, and 
when they are ſworn, being firſt elected by Ballot, they 
are bid to ſtand together, and hear their Charge ; which 
done, the Counſel] on both Sides open the Caſe, firſt 
of the Side of the Plaintiff, as the Proof lies on him, 
and looking over their Breviates argue the Matter in 
Conteſt, producing the Witneſſes to prove what they 
alledge; and then the Judge ſums up the Evidence, and 
gives it in Charge to the Jury, to do impartially therein ; 
at which Time the Clerk of Aſſiſe, or his Aſſociate, 
files the Writ, Pannel and Record together, and makes 
a Copy of the Jury's Names, and of the Iflue they 
are to try, which he delivers to the Jury ; and a Bailiff 
being ſworn to keep them without Meat, Drink, &c, 

they 
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they are then kept together till they all agree on the 
Verdict. 

The Jury when they are agreed, return to give in 
their Verdict, and the Plaintiff is then called; and if 
he do not appear, a Nonſuit ſhall be recorded, &c. 

but if he appears, the Clerk aſks the Jury who they 
find for, and what Coſts and Damages, and fo enters 
it on the back of the Pannel, and repeats it to the Jury, 
which finiſhes the Trial: And after that is over, the 
Aſſociate delivers to the Plaintiff's Attorney the Record 
with the Diſtringas, and the Names of the Jury annexed, 
on the Back of which he writes the Subſtance of the 
Verdict; then upon the Back of the Record is ingroſſed 
the Poſtea, (that afterwards the Plaintiff and Defendant 
came before ſuch a Judge, and the Jury was elected and 
ſworn, c. and found ſuch Verdict and Coſts, Ec.) 
and after it is to be carried to the Clerk of the Poſlea's 
to be mark'd, and then *tis delivered to the Clerk of the 
Rules, and he makes a Four: Days: Rule for Judg- 
ment: 

And in Trials at the Aſſiſes, the Record and Diſtrin- 
gas are generally kept by the Aſſociate till the next T erm, 
and he indorſes the Poftea, receiving his Fee for it at 
the Trial; and then he is to be called upon for the ſame, 
and you proceed to have it marked, take out a Rule, 
and fign Judgment, as before is directed, and the Judg- 


ment muſt be entered on a Roll: Alſo if a I rial is had 


the laſt Day of Term, or at the vittings after, or the 


Aſſiſes, Judgment cannot be given thereupon until the 


firſt Day of the next Term; and Judgment being enter- 
ed, Execution is awarded, by Writs of Capie s ad Sa- 


tisfaciendum, Fieri facias, &c. 


There way be new Trials granted, in ſeveral. 


Caſes; as where ſufficient Notice was not given the De- 
fendant of the former Trial; if exceſſive Damages are 


aſſeſſed by the Jury; or a Verdict is given againſt Evi- 


dence; and when there was any Fraud, &c, But ge- 


nerally a new Trial ſhall not be had for too ſmall Da- 
mages, except Action of Covenant is brought for a 
Sum certain, and the Jury give Damages under that, 
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Sc. and it ſhould not be granted for Want of any Evi- 
dence at a former Trial, that the Party might then have 
produced, &c. 2 Salk. 647. | 
Prials at Bar are ordained by Statute, where Cauſes 
require great Examination, and the Title in Queſtion 
is difficult or intricate, for the better Satisfaction of the 
Parties concerned; and Officers of the Court, and 
Barriſters .t Law may infiſt upon a Trial at Bar, after 
which no new Trial will be permitted. After a Motion 
in Arreſt of Judgment, the Party ſhall not move for a 
new Trial; but after Motion for new Trial, he ma 
move in Arreſt of Judgment. Stat. Weſtm. 2. 13 Ed. 1. 
2 Salk. 648. | | 
The Cauſes of Arreft of Judgment are, Want of No- 
tice of T'rial; where the Record differs from the Deed 
pleaded ; for any material Defe& in pleading ; where 
Perſons are miſnamed ; the Declaration doth not lay the 
Thing with certainty, &c. and here all Matters of 
Fact are proved by proper Affidavits. : 
By Stat. 25 G. 2. c. 8. In all Suits where there are 
mutual Debts between Plaintiff and Defendant, or be- 
tween the Teſtator or Inteſtate and either Party, one 
Debt may be ſet againſt the other, and ſuch Matter 
given in Evidence on the general Iſſue, or pleaded in 
Bar, as the Nature of the Caſe ſhall require; ſo as at 
the Time of his pleading the general Ifſue, Notice 
ſhall be given of the particular Debt intended to be 
inſiſted on, and how it became due, otherwiſe ſuch 
Matter ſhall not be allowed in Evidence upon the general 


Iſſue. 


Of Judęments. 


SECT. 7. By Stat. 7 W. 3. c. 12. The Officer who figns 
Judgments in any Court, ſhall ſet down the Day of the 
Month and Year upon the Paper or Docket, which ſhall 
alſo be entered on the Margin of the Roll; and as againſt 


Judgments 


3G. 


Purchaſers for valuable Conſideration, ſhall be 
only from the Time they are ſo ſigned. 


4 4 2. c. 7. Upon the Docket of every Judgment 


acknowledged before and ſigned by any Judge, accord- 


ing to the above Act, as ſoon as it is brought into the 
Office the Day of the Month and Vear ſhall be entered 
upon the Margin of the Roll, as well as the Day when 
acknowledged and Signed. Such Judgment as are againſt 
Purchaſers or Mortgagees bona Tide, ſhall be Judgments 
only from ſuch Time, and not have any Preference 
2 Heirs, Executors, Sc. but from the Time afore- 
Wd. 

9 C. 2. c. 5. Where any Conuſee of a Judgment, 
- Statute Staple or Merchant, his Executors, Cc. ſhall 
aſſign the ſame, there ſhall be a Memorial of ſuch Aſſign- 
ment under Hand and Seal atteſted by two or more Wit- 
neſſes; and one of the Witneſſes to ſuch Memorial, 
who ſhall be a Witneſs to the Aſſignment, ſhall make 
an Affidavit at the Foot of the Memorial of the true 
Perfection thereof, which Memorial and Affidavit ſhall 
be lodged in the proper Office. After which the Aſſignee 


of ſuch Judgment or Statute his Executors, &c. may 


from Time te Time revive it in his own Name, and 
take out Execution, &c. and enter Satisfaction on 
Record in as ample Manner as the Conuſee might do, _ 

Provided, the Conuſor his Heirs, &c. ſhall have the 
fame Remedy and Defence in Law and Equity againſt 
the Aſſignee or his Repreſentatives, which he might 
have had againſt the Conuſee, &c.. 


25 G. 2. c. 14. Every Aſſignee of Judgments, c. 


their Executors, &c. may not only revive ſuch Judg- 
ments in their own Names, but alſo bring an Action 

of Debt or proceed thereon, and be conſidered in Law 
and Equity in the Place of the Aſſignors. 


After Trials, Execution follows for obtaining 


Poſſeſſion of the Thing recovered by Judgment 
of Law. And Execution is either in Perſonal, Real 
or Mixed Actions: In Perſonal Actions it may be three 
Ways, viz. by Capias ad Satisfaciendum againſt the 
Body; Fieri facias againſt the Goods; or Elegit againſt 
the Lands, &c, And in Real and Mixed Actions, the 
Writs of Execution are Habere fac, Seiſinam, to put 
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104 Of Courts, Juries, Ch. II. 
the Party in Poſſeſſion of Freehold Land recovered 5 
and Habere fac. Poſſeſſionem to put him in Poſſeſſion 
of his Term. &c. 1 1n/t. 289. 5 Rep. 86. 
| When a Judgment is ſigned, Execution may be taken 
out Immediately upon it; but if it be not iſſued within 
a Year and a Day after, where there is no Fault in the 
Defendant, there muſt be a Scire facias to revive the 
Judgment : And if the Plaintiff proceed not on the 
Sci. fac. he may upon the Judgment bring Action of 
Debt, &c. In Action where ſpecial Bail hath been 
given, the Plaintiff may have Execution againſt the 
Defendant, or proſecute his Bail: Tho? if you firſt take 
out a Cap. ad Satisfaciend. you are debarred from taking 
cout any other Writ of Execution. 1 Ist. mom 2 N. 
. 
ne may not generally be delivered out of Priſon 
when there in Execution, but by Writ of Super ſedeas: 
And if a Man committed to Priſon, for any Miſde- 
meanor, is there taken in Execution. he ſhall not be 
ſet at large. The Capias ad Satisfaciendum lies not 
againſt a Peer of the Realm; nor againſt Executors or 
| Adminiſtrators except on a Devaſtavit, &, Raym. 58. 
Cro. Fac. 153. 

The Writ Fieri facias lieth for Debt or Damages, 
as well againſt Executors or Adminiſtrators. as an 
dthers, to be levied of the Teſtator's Goods, &c. But 
Goods of a Stranger in the Poſſeſſion of the Defendant, 
| ſhall not be ſubje& to the Execution ; for the Sheriff 
at his Peril muſt take Notice whoſe they are: And on 
this Writ, a Sheriff cannot break open Doors, to take 
Goods. The Sheriff is to ſell the Goods and Chattels 
of the Defendant, and after the Debt is levied, is Deb- 
for to the Plaintiff: And the Sale of the Sherift ſhall 
take Effect, tho the Judgment is afterwards reverſed ; 
but the Defendant ſhall be reſtored tc the Value. 1 Roll 
Abr. 892. 8 Rep. 

The: e'may be a e eri fac. into another County 


if the Defendant hath not Goods enough in the County 


where the Action is laid to ſatisfy the Execution: And 
if all the Money be not Jevied « on this Wrir, there may 
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Sec. 7. Witneſſes, Trials. 10 5 
be a ſecond Writ of Exccution, on Return of the 
firſt, reciting the ſame. 2 Salk, 589. 1 Salk. 318+ 
A Sheriff having taken Goods, and levied the Money 
by Virtue of a Fieri Facias, ought to bring it into 

L Court, and not to pay it to the Plaintiff. Godb. 147. 

4 The Writ Elegit commands the Sheriff to deliver to 
the Perſon recovering, all the Goods and Chatte!s of the 
Defendant, (Beaſts of the Plough excepted,) and half of 

his Lands, c. To be held until the whole Debt and 
Damages are fatisfied: And it is done by a Jury, ſum- 
moned by the Sheriff to enquire what Land the Defend- 
ant had, at the Time of the Judgment. This Writ 

may be ſued after a Fieri facias returned Nulla Bona, 
Sc. And if Tenant by Elegit be put out of Poſſeſſion 
before Satisfaction received, he may have Action of 
Treſpaſs, or re-enter, and hold over till ſatisfied; after 
which the Defendant may enter, and if more be 
levied than the Debt, Sc. Shall have Damages. F. 

N. B. 267. Heb. 57. Cre. Elia. 656. 4 Nes. 

67. | 

i Lands are once taken in Execution on an Elegit, 

and the Writ is returned and filed, the Plaintiff ſhall 

have no other Execution: Where the Defendant hath 
Lands in more Counties than one, and the Plaintiff a- 
wards Elegit to one County, and extends the Lands 
thereupon; if he then files it, he cannot ſue out an Elegit 
into the other Counties: But immediately after Entry of 

5 the Judgment, he may award as many Elegits into as 

5 many Counties as he thinks fit, and execute all, or any 

I of them. 1 Lev. 92. Cro. Fac. 246. 

4 The Plaintiff, at the Return of an Flegit, prays a 

5 new Elegit; he ſhall have it, if he hath not accepted of 

the firſl: So if all the Lands extended are evicted by bet- 
ter Title, &c. Cro. Eliz. 310. 4 Rep. 66. Stat. 
MWeſim 2 c. 18. 5 | 
By Stat. 10 Car. 1. c 7. If Lands delivered in Ex- 
ecution to ary one, be afterwards lawfully E victed with- | 
out Fraud, before he has fully levied the whole Debt ; 
and Damages; every ſuch Recoverer, &c. may have a 
Scire facias againft the Defendant, his Heirs, &c. Of 
1 ſuch 
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106 Of Courts, Juries, Ch. II. 
ſuch Lands as are then liable, at the Return of which 
if the Defendant makes Default, or appears, and does not 
plead a ſufficient Cauſe in Bar of ſaid Suit, there ſhall 
iſſue a new Writ of Execution upon the former Judg- 
ment, for the Reſidue of the Debt and Damages. 

10 Car. 1c. 9. By this Act, The Party at whoſe 
Suit any one ſtands charged in Execution, his Executors, 
Sc. may after ſuch Perſon's Death dying in Execution, 
ſue out new Execution againſt the Lands, Goods or Chat- 
tels, in the ſame Manner as if he had never been 
charged in Execution. 

Provided, not to affect any of the deceaſed's Lands, 
which ſhall at any time after the Judgment, be by him 
bona fide, fold for Payment of any of his Creditors, 
and either paid or ſecur'd to be paid to them, with their 
Privity and Conſent. 

7 N. z. c. 12. No Writ of Hiri facias or other Exe- 
cution, ſhall bind the Property of the Goods, but from 
the Time of the Delivery to the Sheriff, or Coroner, 
who ſhall Endorſe thereon the Day of the Month they 
receive the ſame. 

A Fieri facias delivered to the Sheriff, and executed 
after the Defendant's Death, tho' it bore Tefte before, 
is good, for the Statute was intended for the Benefit of 
Purchaſers and Strangers, and not of the Party, or his 
Executors. 2 Show. 485. 2 Ven. 218. Comber. 33. 

To Writs of Execution the Defendant cannot plead ; 
but he may have Audita Querela for any Matter ſince 
the Judgment, to diſcharge him of the Execution; 
upon which the Juſtices ſhall hear the Complaint, and do 
Right. And the Writ Audita Querela is uſually where 
Judgment is given againſt a Man, &c. and his Body in 
Execution, upon Suggeſtion of juſt Cauſe. why Execu - 
tion ſhould not be granted ; as a Releaſe, &c. This 
Writ lies not after Judgment upon a Matter which the 
Party might have pleaded before; and 'tis granted 
where no other Remedy can be had, when Perſons are 
unreaſonably charged, &c. 1 [nft. 290. 2 1nft, 396. 

If a Debt is releaſed after Verdict, or after Judgment 
or Execution, and it is ſo that the Defendant hath 155 a 

* 
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Day in Court to plead it; there he muſt be relieved by 
Audita Querela And on Allowance of the Audita 
Querela. Bail ſhall be given in; by which the Party is 
in Cuſtody of the Law; and if he make not out his 
Complaint, he muſt render bis Body in Execution again, 
or pay the Debt for which he is in Execution, or elſe 
his Bail muſt pay it. 36 H. 6. 24. Cro. Fac. 645. 

Where after Judgment apainft Bail to an Action, the 
Judgment againſt the Principal is reverſed, or the Mone 


paid by the Feen, the Bail may have Audita Querela. 
8 Rep. 143. 


Writs of Error zo 3 and ſet aſide Judgments 
and Executions. 


Srcr. 8. By Hint, 10 car. 1. c. 8. No Execu- 
tion ſhall be ſtayed on any Writ of Error, or Super ſe- 
deas, for reverſing a Judgment in Actions of Debt on 
Bonds, Rent or any Contracts, unleſs the Flaintiff with two 
ſufficient Sureties, ſhall be firſt bound in a Recogni- 
Zance in double the Sum, recovered to proſecute the 
Writ of Error with Effect, and if Judgment be affirm- 
ed to pay the Debt, Damages and Coſts, as alſo all 
Cofts and Damages awarded for delaying the Execu- 
tion. 

But not to extend to Actions brought on Penal Laws, 
nor to Indictments, Preſentments, Inquiſitions, Infor- 
mations, or Appeals. 

176 18 Car. 2. c. 12. In Writs of Error brought 
on any Judgment after Verdict in a Writ of Dower, or 
Ejectment, the Plaintiff in Error ſhall be bound to the 
Defendant in ſuch reaſonable Sum, as the Court thinks 
fit, with Condition, that if Judgment be affirmed, &c. 
he ſhall pay ſuch Coſts and Damages as ſhall be awarded. 
And upon ſuch Affirmance, Diſcontinuance or Non- 
ſuit, the Court ſhall iſſue a Writ to Enquire as well of 
the meſne Profits as Damages, and upon Return thereof, 
Judgment and Execution ſhall iſſue. 

This Act not to extend to a Writ of Error brought 


by Executors or Adminiſtrators, nor to Actions popu- 
lar, Cc. 7 WW. 
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7 F. z. c. 7. Makes the above Act perpetual, and 
that in all Actions the Death of either Party between 
Verdict and Judgment, ſhall not be alledged for Error, 
ſo as Judgment be entered in two Terms after. | 
7 W. 3. c. 25. In all perfonal Actions and Ejectments, 
no need to be fifteen Days between the Teſte, and 
Return of Writs of Venire facias, Habeas Corpora, 1 
Diſtringas, Fieri factas, or Capias ad Satisfacienduim. | 
But not to extend to a Capias ad Satisfaciendum, I 
whereon an Exigent after Judgment is awarded, nor to 
a Capias ad Satisfaciendum againſt the Defendant to 
make the Bail liable: | 
6 Geo. 1. c. 6. By this Act all Writs of Error, where 
there ſhall be a Variance from the Record, or other De- 
fect, may be amended by the Court where Returnable ; 
and after a Verdict, the Judgment ſhall not be ſtaid or 
reverſed, for any Fault in Form or Subſtance, in any 
Bill or Writ, or for any Variance from the Declaration, 
or other Proceedings, But not to extend to Appeals 
for Murder, or Indictments, Preſentments or Informa- 
tions: „ : 
No ancient Judgment ſhall be reverſed, unleſs the | 
Writ of Error be commenced and proſecuted with 1 
Effet within twenty Years after Judgment figned, 
a Saving for Minors, Feme Coverts, &c. ſo as they 
bring a Writ of Error, within five Years after their 
Impediments removed. | 
A Writ of Error iſſues out of Chancery, and lies 
where any one is grieved by the Proceedings and Judg- 
ment in any Court of Record; it is returnable into the 
King's Bench, and if upon the Tranſcript of the Record 
ſent into that Court, it appears there is Error in the 
Proceſs, or in the giving of Judgment, then 'tis rever- 
ſed : But if there appear to be none, then is the Judg- 
ment affirmed with double Coſts. 
On Judgments given in the King's Bench, where the 
Suit is by Bill, Writ of Error lieth out of the Chancery 
returnable in the Exchequer-Chamber, before the 
Judges of C. B. and Barons of the Exchequer, '&c. 
But if the Suit is by Original Writ, or where the King 
ls 
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is Party, or if it be after Judgment affirmed in the 
Excheguer Chamber, Writ of Error lies only in Par- 
liament: To reverſe a Judgment in the Common Pleas, 
the Writ is to be returned in B. R. and Error is 
not to be brought in Parliament, except a Judgment of 
that Court is affirmed, &c. in the King's Bench : And 
erroneous Judgment given in the Exchequer is to be 
examined and corrected by the Lord Chancellor, &c. 
- and ſome of the Juſtices. 31 Ed 3. c. 12 
When a Writ of Error is brought, the Party is in the 
Time appointed by the Rule to certify the Record ; and 
he muſt cauſe the Roll where the Judgment is entered to 
be marked with the Word Error in the Margin, where- 
by the other Party may take Notice of it; and the 
Plaintiff's Attorney may take out Execution upon the. 
Judgment, if a Super ſedeas be not taken forth, allowed 
with the Sheriff of the Caunty : And in all Caſes after 
Verdict, in Actions of Debt on Bond, for the Payment 
of Money, or upon any Contract, &c. the Perſon that 
brings Writ of Error muſt put in good Bail, to proſe- 
cute his Writ with Effect; and to pay the Debt and 
Damages, and alſo all Cofts and Damages for delaying 
of Execution, -if Judgment be affirmed. For if Bail be 
not put in, the Writ of Error is no Super ſedeas to the 
Execution; but the Writis in Being, until a Noli proſe- 
gui entered, or Judgment affirmed, &c. Mich. 22 
Car. B. R. 6 Rep. 26. 
Any Perſon damnified by Error in a Record may 
bring a Writ of Error to reverſe it; and the Chief Juſ- 
tice only, or the eldeſt Judge, ought to allow a Writ of 
Error: The Errors of a Judgment are to be affigned 
upon the Record, to appear to the Court; and if they 
are not aſſigned in the Ferm, the Writ of Error ſhall 
abate. A Judgment cannot be reverſed in Part, and. 
ſtand good for other Part; but if there be Error in 
awarding Execution, the Execution only, and not the 
Judgment ſhall be reverſed : And if a Judgment is re- 
verſed by Writ of Error, the Plaintiff may bring a new 
Action for the ſame Cauſe. Cro. Fac, 5 34. Yelv. 112. 


Hob. go. 
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Of Eſtates in Lands and Goods, and how ac- 


quired; Anceſtors, Heirs, Executors and 
Adminiſtrators. ht 


\STATE is that Title or Intereſt which a Man 
hath in Lands, Tenements or other Things. And 

Eſtates are Real, of Lands and Tenements ; or Perſonal, 
of Goods and Chattels ; ; otherwiſe diſtinguiſhed into 
Freeholds, that deſcend to the Heir, and Chattels which 
go to the Executors: Alſo ſome Eſtates are made b 
Words, and others implied by Law ; and the Word 
Eſtate in Deeds and Grants generally comprehends the 
whole, in which the Party hath an Intereſt or Proper- 
ty, and will paſs the ſame. 

The Eſtates and Lands we have in this Kingdom, a art 
obtained and held in divers Manners : 


1. By Diſcent and Right of Blood. 
2. Conveyance, or Grant from one Man to 
another. 


3. Ancient Tenures and Holdings of Lands. 


I. Diſcent is vrhere a Man hath Land or other Eſtate of 
Inheritance in Fee-fimple, and dieth without making, 
any Diſpoſition thereof, but leaveth it to go (as the Law 
calleth it) to the Heir: It is a Means whereby Lands or 
Tenements are derived to a Man, as Heir, and by Right 
of Blood, from an Anceſtor ; and this is the worthieft 
Means whereby Lands can be acquired. I Inft. 13. 
237 

n Diſcents, the next and mak worthy of Blood ſhall 
inherit; as [the Male and all Deſcendants from him, be- 


fore 


= 
25 
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fore the Females; and the elder Brother and his Poſterity, 
before any younger Brother, &c, A Siſter of the whole 
Blood, ſhall be preferred before the younger Brother of 


the Half Blood: But ſuch younger Brother may be 
Heir to his Father or Uncle; tho' not to a Brother, for 
Want of the whole Blood. And a Perſon to have Land 


in Fee-ſimple, by Diſcent, muſt be Heir of the whole 
Blood : By which Rule, where Lands deſcend to the 
Son from the Father, and he enters and dies ſeiſed, 
without Iſſue, this Land ſhall go to the Heirs of the 
Part of the Father ; and if there be none ſuch, it ſhall 
Eſcheat. 1 Inſt. 14. 3 Rep. 4. Lit. Sec. 4. 

And Diſcent is Lineal, or Collateral; Lineal is down- 
wards in a Right Line, from Grandfather to Father, 


Father to Son, Cc. and the lineal Heirs ſhall firſt in- 


herit : Collateral is a Diſcent which ſpringeth out of the 
Side of the whole Blood ; as the Grandfather's Brother, 


Father's Brother, and ſo downwards: So that if a Man 


purchaſe Lands in Fee-ſimple, and dies without Iſſue, for 
Default of the Right Line, he who is next of Kin in 
the collateral Line of the whole Blood, ſhall have the 


Lands, by Diſcent as Heir to him. In Caſe of Diſcents, 


when Land deſcends on the Part of the Father, the 
Heirs of the Mother ſhall not inherit; and where Lands 
deſcend on the Part of the Mother, the Heirs of the 


Father ſhall not inherit: Tis otherwiſe in caſe of Pur- 


chaſe, where a Son purchaſes Lands and dies without 
leaving Iſſue; if there be no Heirs on the Part of the 
Father, thoſe on the Mother's Side ſhall inherit the 
Lands. 1 Inſt. 10, 11. 13. 1 Ventr. 415. 
Inheritances may lineally Baer but not aſcend; 


and in the right Line, Children ſhall inherit their An- 
_ ceſtors without Limitation ; but the Anceſtors may not 


take from the Children, for the Father can never come 
to the Lands which his Son hath purchaſed by lineal Aſ- 


cent; though he may by collateral Aſcent, where the 


Land of the Son comes to his Uncle, and then to his 
Father : In the collateral Line, the Uncle inherits the 
Nephew, and the Nephew the Uncle. The elder Bro- 


ther of the whole Blood ſhall have Land by Diſcent, that 


is 
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is purchaſed by a middle or younger Brother, if they 


die without Iſſue: And when there is no Brother or 
Siſter, the Uncle ſhall have it as Heir; but it may after- 
wards deſcend to the Father, as Heir to the Uncle; and 
if after the Diſcent to the Uncle, the Father hath Iſſue 
another Son or Daughter, that Iſſue ſhall enter upon the 


Uncle, and hold the Eſtate. Lit. 3, 4. 1 2 IIs 


3 Rep. 40. Vaugh. 244. 

There is a Difference between Diſcents from Father 
and Mother to their Children, and between Brothers and 
Siſters ; a Son or Daughter need be only of the Blood 
either of Father or Mother, which hath the Inheritance: 
But the Brothers and Sifters muſt be of the ſame Father 
and Mother, to inherit one another. From this it is, 


that if a Man hath Iſſue two Sons by divers Venters, the 


younger Brother of the Half Blood ſhall not have the 
Land purchaſed by the elder Brother, on his dying with- 
out Iſſue; but the elder Brother's Uncle or next Couſin, 
If a Man hath two Wives, and by one Wife he has a 
Son and a Daughter, and a Son by the other, and then 
dies ſeiſed of Land in Fee-ſimple; here, if the elder 


Son die without any Iſſue, before actual Seifin, the Land 
-ſhall deſcend. to the younger Brother; but if the elder 


Brother had entered, then the Siſter ſhall have the Land 
as Heir to him. 1 1ſt. 14, 1 5. 3 Rep. 41. Ney 
68. 

As in Difents one muſt be Heir to him that waslaſt actu- 
ally ſeiſed; ſo none can inherit Lands as Heir, but the Blood 


of the firſt Purchaſer. Though the Law takes no Notice 


of the diſability of the Father in cafe of Diſcent, elating to 
Brothers and Siſters, as their Eftates : A Man, who had 
Iſſue a Son and a Daughter, was attainted of Treaſon, 
the Son having purchaſed Lands, and died without Iſſue; 
and it was held, that notwithſtanding the Attainder of 
the Father, the Daughter ſhall take by Diſcent from her 


Brother, becauſe the Eſtate between them Wes imme» 


diate, and therefore the Fa her's inability ſhall not hinder 
it. 1 II. 12. Litt, 8. 4 Leon. 5. 8 | 
By Diſcent, Lands in Fee-Umple ſhall go, 1. To 
the eldeſt don as Heir, and to his liiue z the Sons fuſt, 
in 
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in order of Birth, and for Want of Sons, to all the 
Daughters equally, who are called Parceners, and all of 
them inherit as one Heir. 2. If the eldeſt Son hath no 
Iſſue, then to his next eldeſt Brother of the whole Blood, 

and his Iſſue; and for want of a Brother, to a Siſter or 
Siſters of the whole Blood, and her and their Iſſue. 
3. If there be no Brother or Siſter, then to the Uncle, 
and his Iſſue; and for Want of an Uncle, to an Aunt 


or Aunts, and their Iſſue. 4. And if there be no 
Uncles or Aunts, then to Couſins, in the neareſt De- 
gree of Conſanguinity. And where Lands are pur- 


chaſed by Brethren; after Uncles and Aunts, the Land 
ſhall go to the Father, and the Half Blood, and their 
Iſſue; and for Want of Uncle, Aunt, Father and 
Half Blood, to the next of Kin in the collateral Line: 
Here the Half Blood come in after the Father, as being 
of the whole Blood to him; tho' not to their Brethren. 
1 Inſt. 163. 12, &c. In Diſcent of Eſftates-Tail Half 
Blood is no Hindrance ; for the Iſſue are in per formam 
Doni, and always of the whole Blood to the Donee. 
3 Rep. 41. 

Sometimes Diſcent is by Cuſtom of Fw ſimple Lands 
to all the Sons, or to all the Brothers, where one dies 
without Iſſue, as in Gavelkind in the County of Kent: 
All the Sons ſhall inherit, like unto Sifters at Com- 
mon Law; and the Heir at the Age of fifteen Years 
may give and fell his Lands, and though his Father be 
attainted of Treafon or Felony he ſhall inherit. Litt. 
210. 1 1nft. 140. 


[n the E of Diſcents in general, there are 


e Things further to be taken en of: 


1. Where Parties are in by Diſcent, or Pur- 


chaſe. 
2. Where Diſcents toll an Entry. 


1. Diſcent being created by Law, and the moſt an- 


cient Title, an Heir is in by that, before a Grant, or 
Deviſe. 
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Deviſe. If a Man gives Fee-ſimple Lands by Will to 
one who is Heir at Law, the Deviſe is void, and he 
ſhall take by Diſcent: And where a Father deviſes his 
Land to his Wife for Life, and after her Deceaſe to his 
eldeſt Son; tho” the Son doth not take the Eſtate pre- 
ſently on the Death of the Father, he ſhall be in by 
Diſcent, and not by Purchaſe, and the Deviſe ſhall be 
void as to him. Dyer 126. Style 148. 

WMhen the Heir takes that which his Anceſtor would 
have taken if living, he ſhall take it by Diſcent; and 
not by Purchaſe : But generally where an Eſtate is deviſed 


to the Heir at Law, attended with a Charge, as to pay 
Money, Debts, c. in ſuch Caſe he takes by Purchaſe, 


and not by Diſcent. And a Man can have Lands no 
other Way than by Diſcent or Purchaſe. 2 Danv. Abr. 
557. 1 Lutw, 593. 
226. A Diſcent which takes away an Eatry i is where one 

dies ſeiſed of Lands, in which another hath Right to en- 
ter, and it defcends to his Heir ; ſuch Diſcent ſhall take 
away the other's Right of Entry, and put him to his 
Action for Recovery thereof: But a Diſcent ſhall not 
take away the Entry of a Leſſee for Years, &c. who 
hath no Freehold ; and if it be of ſuch Things as lie in 
Grant ; as e Rents, Commons in Groſs, &c. 
it puts not him that hath Right to his Action. And tho' where 
a Diſſeiſor dieth ſeiſed, and the Law caſteth the Lands up- 
on his Heir, this is a Diſcent which tolls an Entry at 
Common Law 3; by Statute, it is only where the Diſ- 
ſeiſor had peaceable Poſſeſſion five Years, 1 Inft. 237 
238. Stat. 10 Car. 1. c. 7. 

The Heir: is to enter into 8 deſcended to him, 
to intitle him to the Profits, c. 

SECT. 2, A Conveyance is a Deed hich paſſeth 
Lands and Tenements from one Man to another: And 


of theſe Deeds and Conveyances there are ſeveral 
Sorts. 


LANDS 
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2. By Leaſe and Releaſe, 6. By Gift and Grant. 
and Confirmation. 7. By Leaſe. 
3. By Bargain and Sale. | 8. By Mortgage. 


I. By Feoffment. | 5. By Surrender. 


4. By Fine and Reco- 9. By Aſſignment. 
ME, 10. By Will, 


. Feoffment is a Grant or Conveyance of any Ma- 


nors, Mcfſuages, Land or Tenements to another in Fee, 
to bim and his Heirs for ever, by the Delivery of Seiſin 
and Poſſeſſion of the "Thing granted: And in every Fe- 
offment the Grantor is called the Feoffor, and he that 
receives by Virtue thereof is the Feoffee. And the Li- 
very and Seiſin is made in the Preſence of Witneſles, 
all Perſons being removed from the Lands, &c. when 
the Feoffee or his Attorney makes an Entry on the Pre- 
miſſes, Lit. lib. 1 | 1 


The Deed of Feoffment is our moſt antient Convey- 


ance of Lands; and is ſaid to excel the Conveyance by 
Fine and Recovery. For it clears all Diſſeiſins, Abate- 
ments, Iutruſions, and other wrongful Eſtates, which 
no other Conveyance doth ; and for that it is ſo ſolemnly 
and publickly made, it has been of all others the moſt ob- 
ſerved, It bars the Feoffor of all preſent and future 
Right, and Collateral Benefit, as Conditions, Power of 
Revocation, &c. and deſtroys contingent Uſes : But 
Feoffment may not be of ſuch Things whereof Livery 


of Seifin cannot be made; the Livery being a Ceremony 


uſed by which the common People may fee the Paſſing 


or Alteration of the Eſtate ; and if either of the Parties 


die before Livery and Scifin, the Feoffment will be void. 
Wet. Symb. 235 Plawd. 554. 214. 1infl's. 
As a Feoffment is a Common Law Conveyance, 
and executed by Livery, it makes a Tranſmutation of 
Eſtate ; but a Conveyance on the Statut of Uſes, ſuch 
as a Covenant te ſtand ſeiſed, £c. makes only a Tranſ- 
mutation of Poſſeſſion, and not of Eſtate. If a Feoff- 
I 2 his ment 
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ment in Fee be inrolled, but no Livery made; it is no 
good Feoffment, but the Inrollment ſhall conclude the 
Perſon to ſay that it was not his Deed : But where a Bar- 
gain and Sale of Lands is not inrolled, and the Bargain- 
or delivers Livery and Seifin of the Land, according to 
the Form of the Deed, it has been held a good Feoff- 
ment. 2 Lev. 77. Poph. 6. 2 And. 68. = 
Where a Man makes a Feoffment, without any Con- 
ſideration ; by that the Eftate paſſes, but not the Uſe, which 
ſhall deſcend to the Heir. A Feoffment in Fee, madeby Te- 
nant in Tail, doth not give the Inheritance of the Tail, to the 
Feoffee, nor is he thereby Tenant in Tail; for none ſhall be 
ſuch but he who is comprehended in the Gift made by the 
Donor: But it gives away all the immediate Eſtate the Fe- 


|  efforhad: Though if Leſſee for Life, and the Reverſioner in 


Fee, make a Feoffment by Deed, each grants his Eſ- 
tate; the Leſſee his by Livery, and the Fee from him 
ra om chroma 11 Leon. 182. Plowd. 562. Hob. 335. 
FF 5 
Ts Ded of Feoffment is always applied to a corporeal 
and immoveable Thing; as a Houſe, or Land, &c. 
And a Feoffment of Lands, to hold to the Feoffee and 
his Heirs, after the Death of the Feoffor, though Livery 
be made upon it, yet it is a void Feoffment ; for an Eſtate 
of Freehold in Lands cannot begin at a Day to come: 
But a Leaſe for Life in Reverſion, after the Death of 
another, is a good Eſtate in Reverfion. Hob. 171. 2 
 Nelf. Abr. 846 —_ cons 
At Common Law, before Leaſe and Releaſe, Feoff- 
ment was the general Conveyance ; but if Livery and 
Seiſin could not be made, by Reaſon there was a Te- 
nant in Poſſeſſion, the Reverſion was granted, and the 
particular Tenant attorn'd. 1 Inſt. 49. Now the Deed 
of Leaſe and Releaſe has taken Place of this Deed ; 
the Statute 10 Car. 1. uniting the Uſe to the Poſſeſſion, 
without actual Entry, &c. | 

2. Leaſe and Releaſe is the moſt common Deed 
of Conveyance now in Uſe; to convey any Right 
or Intereſt in Lands or Tenements, to another who hath 
the Poſſeſſion thereof. And this Conveyance by Leaſe 

| **, . a6 
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and Releaſe amounts to a Feoffment, the Uſe drawing 
after it the Poſſeſſion, and ſupplying the Place of Livery 
and Seiſin, required in that Deed. 

In the making of it, a Leaſe or Bargain and Sale 
for a Year, or ſuch like Term, is firſt prepared and ex- 
ecuted; to the Intent that by Virtue thereof the Leſſee 
may be in Poſſeſſion of the Lands intended to be con- 
veyed by the Releaſe, and thereby, and by Force of the 
Statute 10 Car. 1. c. 1. for transferring of Uſes into 
Poſſeſſion, be enabled to take a Grant of the Reverſion 
and Inheritance of the ſaid Lands, c. to the Uſe of 
himſelf and his Heirs for ever : Upon which the Releaſe 
is made, reciting the Leaſe for a Year, and declaring 
the Uſes. And in theſe Caſes, a Pepper-Corn Rent 
in the Leaſe for a Year is a good Reſervation, and ſuffi- 
cient to raiſe an Uſe, to make the Leſſee capable of a 
Releaſe. 2 Vent. 35. 

The Leaſe for a Vear muſt have the Words 3 
and Sell for Money; and 5s. or any other Sum, altho' 
never paid, will be a good Conſideration; whereupon 
the Bargainee for a Year is immediately in Poſſeſſion, 
on the Executing of the Deed, without actual entry: 
But if only the Words Demiſe, Grant, and to Farm let 
are uſed, in that Caſe the Leſſee cannot accept of a 
Releaſe of the Inheritance until he hath actually entered 
and is in Poſſeſſion. 

A Leaſe and Releaſe make but one Conveyance, be- 
ing in the Nature of one Deed: And to the Perfection 
of this Deed, it is required that he who makes the Re- 
leaſe have an Eſtate in himſelf, out of which the Eſtate 
may be derived to the Releſſee; the Releſſee is to have 
an Eſtate in Poſſeſſion, in Deed or in Law, in the Land 
whereof the Leaſe is made, as a Foundation for the Re- 
leaſe ; and there muſt be ſufficient Words in Law, not 
only to make the Releaſe, but to create and raiſe a new 
Eftate, or the Releaſe will not be good. It is neceſſary 
in all Caſes, where a Relcaſe of Lands is made, that 
the Eſtate be turned to a Right, and there are two Rights 
to the Eſtate and alſo to the Poſſeſſion: Or elſe there 
muſt be Privity of Eſtate 1 the Tenant in Poſſeſſion 
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and the Releſſor, without which a Releaſe will not ope- 
rate. 1 Infl. 22. 1 Mod. 252. 

In cafe a Releaſe be made by one, that at the Time 
of the making thereof had no Right; or to a Man that 
at that Time had nothing in the Lands, ſuch Releaſe 
is void, becauſe he ought to have a Freehold, or a Poſſeſ- 
fion, or Privity. But if a Man make a Leaſe for Life, 
Remainder for Life, and the firſt Leſſee dieth; and 
then the Leſſor releaſes to him in Remainder, before 
Entry, this is a good Releaſe to enlarge his Eftate ; he 
having an Eſtate in Law capable of Enlargement by 
Releaſe before Entry had. Ney. Max. 74. 1 [nft. 
270. i 

A Releaſe to a Man and his Heirs, will paſs a Fee- 
ſimple; and if made to a Perſon and the Heirs of his 
Body, by this the Releſſee hath an Eſtate-Tail. And 
where a Man releaſes to another all his Right which he 
hath in the Land, without uſing any more Words, as 
to hold to him and his Heirs, &c. the Releſſee hath only 
an Eſtate for Life, Dyer 263. 

Theſe Releafes, that enure by Way of Paſſing away 
an Eſtate, may be made upon Condition, or with a 
Defeazance ; ſo as the Condition, &:c. be contained in 
the Releate, or delivered at the fame Time with it: And 
there may be in this Deed a Recital, Covenants, War- 
ranty, &c. | 

A Confirmation 1s in Nature of «Releaſe, where one 
having Right unto Lands makes a Deed to him who has 
Poſſeſſion of them, to enlarge his Eſtate, or make his 
Poſſeſſion perfect. And it is likewiſe a Means whereby 
a voidable Eftate is made ſure and unavoidable. 1 bf 
2 

lad this Confirmation, which i is often joined to Leaſe 
and Releaſe, may be for perfecting an Eſtate, by making 
a conditional Eſtate abſolute; or for increaſing it; as 
where an Eſtate for Years is made Leaſe for Life, c. 
or it may be for diminiſhing, by confirming the Eftate 
of a Tenant at a leſs Rent: But the prior Eſtate muſt 
not be void; for a Confirmation will have no Effect 


upon 
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upon an Eſtate that is void in Law, or determined. 
1 Inf. 301. Lin. 31. 

If Tan for Life grant a Rent-Charge, He. to one 
and his Heirs, he in Reverſion is to confirm it; other- 
wiſe it is good only for the Life of Tenant for Liſe. 
Lit.. 529. 

3. Bargain and Sale is a Deed or Inſtrument, 
whereby the Property of Lands and Tenements is for 

valuable Conſideration granted and transferred from one 
Perſon to another: It is called a real Contract, upon a 
valuable Conſideration, for paſſing of Lands, Tene- 
ments and Hereditaments, by Deed indented and inrol- 


led. Alſo 'tis where a Recompence is given by both the 


Parties to the Bargain; as of Land for Money, and 
Money for the Land, &c. 2 Inſt. 612. 

Where Lands are bargained and ſold for Money only, 
the Deed is to be inrolled ; if in Conſideration of 
Money and natural Affection, c. the Eſtate will paſs 
without it. And a Bargain and Sale paſſes the Free- 
hold of the Lands, alſo Reverſions, Remainders, &c. 


without Livery and Seiſin; and a Rent may be reſerved 


out of it by Deed inrolled : But if the Bargain and Sale 
be for Money, it cannot be to one Man to the Uſe of 
another, but to the Bargainee only. If one bargain 


Lands of which another Perſon is in Poſſeſſion, and. 


claims Title to, the Deed is not good; unleſs the Bar- 
gainor enter, and deliver the Deed on the Ground, Cc. 
and hath good Title: And a Bargain and Sale by a Man 
who is not in Poſſeſſion, nor receives the Rents, tho' in 
Conſideration of Money, will not be good, without Li- 
very. 1 Lev. 56. 8 Rep. 93. Dyer 155. 
There muſt be a good Conſideration given, or at leaſt 
ſaid to be given for Lands in theſe Deeds; and for a 
competent Sum of Money, is a good Conſideration, 


but not the general Words for divers Conſiderations, 


&c. If Money is mentioned to be paid in a Bargain and 
Sale, and in Truth no Money is paid; ſome of our 
Books tell us this may be a good Bargain and Sale, be- 


cauſe no Averment will lie againſt that which is expreſſy 


affirmed by the Deed 3 except it comes to be queſtioned 
TX ws whether 
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whether fraudulent or no. Altho' a Deed expreſs a Con- 
ſideration upon a Purchaſe, by Sryle this will be no 
Proof upon a Trial, that the Money was actually paid; 
but it is to be made out by Witneſſes. 1 Rep. 176. 


11 Rep. 25+ Dyer 169. Style 370. 


The Deed of Bargain and Sale being made on good 
Conſideration, neither the Death of the Bargainor or 
Bargainee before Inrollment, hinders the Paſſing of an 
Eſtate; but until the Deed is inrolled, the Eſtate of 
Freehold is in the Bargainor; and the Bargainee cannot 


bring an Action of Treſpaſs before Entry had, tho' he 


may ſurrender, alien, &c. and -a Bargainee before In- 
rollment, 'tis ſaid, may ſuffer a Recovery: Alſo he 
ſhall have Rent which grows due after the Date of the 
Bargain and Sale, and before the Inrollment. Hob. 136. 
2 Cro. 52. I Ventr. 361. Sid. 310 

Tbis Inrollment is to be in one of the Four Courts, 
or in the County where the Lands lie, before 


the Cuſtos Rotulorum, Juſtices of Peace, &c. and the 
Deeds are to be thus inrolled within ſix Months by Sta- 


tute, to be accounted at twenty-eight Days to the 
Month: Tho' this extends only to Bargains and Sales of 
Inheritance and Freehold ; and not to a Bargain and 
Sale of Leaſes for Years, c. which are good though 
not Inrolled, nor by Deed indented, Sc. If ſeveral 
ſeal a Deed of Bargain and Sale, and but one acknow- 
ledge it, and thereupon the Deed is inrolled ; this is a 
good Inrollment within the Statute, 27 . 16. 
Style 462. 

In Caſe two Bargains and Sales are made of the ſame 


Lands to two ſeveral Perſons, and the laſt Deed is 


firſt inrolled ; if afterwards the firſt Deed is alſo inrol- 
led within ſix Months, the firſt Buyer ſhall have 
the Land; for when the Deed is acted, the Bar- 
gainee 1s ſeiſed of the Land from the Delivery of the 
Deed, and the Inrollment ſhall relate to it. The Statute 
of Inrollment ſays, that the Eſtate ſhall not veſt, except 
the Deed be inrolled ; and then it veſts preſently, by 
the Statute of Uſes, and ae ab initio, 1 Danv. Abr. 


t b, 
, Not 
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Not only Lands, but Rents, Advowſons, Tithes, c. 
may be granted by Bargain and Sale, in Fee- ſimple, Fee- 
tail for Life, or Years 3 but commonly it is of Land in 
Fee-ſimple. If a Tenant in Tail grants all his Eftate to 
a Man and his Heirs; the Grantee hath but an Eftate 
for the Life of Tenant in Tail: And where Tenant 
for Life Bargains and Sells his Land, by Deed inrolled, 
tis a Forfeiture of his Eftate, 1 Rep. 176. Litt. by 3. 
4 Hun. 21. 
4. Fine and Recovery, A Fine is a final A- 
greement or Conveyance upon Record, for the 
ſettling and aſſuring of I-ands and Tenements, acknow- 
ledged in the King's Court by the Cogniſor to be the 
Right of the Cogniſee. Or it is a Covenant made before 
Juſtices and entered of Record, for conveying Lands, 
Tenements, or any "TOS inheritable, to cut off all 
Controverſies. 
Anciently a Fine was a Determination of a real Con- 
troverſy; but now tis generally a feigned Action upon 
a Writ of Covenant, &c. and ſuppoſes a Controverſy 
where in Reality there is none, to ſecure the Title that 
a Man hath in his Eſtate againſt all Men; or to cut off 
Intails, and with more Certainty convey the Title of 
Lands, &c. and paſs the Inheritance thereof, though 
it be not controverted, to whom we think fit. And 
a Fine may be levied on a Writ of Right, &c. in any 
real Action: And being levied in the King's Court, 
therefore it binds Women Covert, being Parties, and. 
others whom ordinarily the Law diſables to act. West. 
 Symb, par. 2. 
There are four Sorts of Fines : A Fine ſur "RENE 
| Zanse de droit come ceo, &c. ſingle, which is the Princi- 
pal, and ſureſt Kind of Fine, it giving preſent Poſſeſſion 
to the Cogniſee, without Writ of Execution: A Fine 
ſur Done, Grant and Render, called a double Fine, 
wherein the Cogniſee after a Releaſe and Warrantry to 
him by the Cogniſor, Grants and Renders back the 
Lands, Sc. and this Render is ſometimes of the whole 
Eſtate, and ſometimes of a particular Eſtate, with Re- 
mainders over; alſo ſometimes with Reſervation of 
Rent, 
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Rent, and Clauſe of Diſtreſs, &c. A Fine ſur Cogni- 
zance de Droit tantum, which is a Fine Executory, 
generally uſed to paſs a Reverſion ; and ſometimes made 
uſe of by Tenant for Life, to releaſe to him in Rever- 
ſion: When a Reverſion is pafſed by it, then it is ex- 

prefled in the Fine that the particular Eſtate is another, 
and the Cogniſor willeth that the Cogniſee ſhall have the 
Reverſion, or that the Land ſhall remain to him after 
the other Eſtate is ſpent. A Fine ſur Conceſſit is where 
the Cogniſor is ſeiſed of the Lands, and the Cogniſee 
hath no Freehold therein, but it paſſeth by the Fine; 
it is uſed to grant away Eſtates for Life, or Vears, and 
is aiſo Executory, ſo that the Cogniſee muſt enter, or 
have a Writ of Habere facias Seiſinam to obtain Poſſeſ- 
ſion, if the Party to whom the Eſtate is limited, be not 
in Poſſeſſion at the Time of levying the Fine. 2 Inft. | 
513. 2 Nep. 56. 5 Rep. 38. Ploud. 268. 

Fines are likewiſe with „ or . ; 
a Fine without Proclamation is a Fine at the Common 
Law ; and the Fine with Proclamations is termed a 
Fine according to the Statutes, and this is the beſt Sort, 
and moſt uſed: And if there be Error in the Proclama- 
tions, it ſhall be a good Fine at Common Law. And 
Fines are now levied in the Court of Common Pleas at 
We/tminfter, on Account of the Solemnity thereof, or- 
dained by the Statute of 18 Edw. 1. They may be 
acknowledged before the Lord Chief Juſtice of C. B. 
as well in as out of Court; and two of the Juſtices of 
the ſame Court have Power to take them in open Court: 
Alſo Juſtices of Aſſiſe may do it; but they do not uſual- 
ly certify them without a ſpecial Writ of Dedimus Po- 
teſtatem: And by Commiſſioners in the Country 
Fines may be taken, impowered by Dedimus Poteſta- 
tem, one whereof named 'tis ſaid muſt be a Knight; 
theſe Commiſſions, General and Special, iſſue out of the 
Chancery. Stat. 18 Ed. 1. 1 R. 3. 4 N. 7. 
3 Rep. 86. 2 Inſt. 512. Dyer 224. 

By Stat. 10 Car. I. c. 8. All Fines levied Wien the 
Judges of the Common Pleas, with Proclamations by 
any of full Age, of any Lan before Entailed to the 

| Perſons | 


Perſons levying the ſame, or any of their Anceſtors in 
Poſſeſſion, Reverſion, Remainder, or Uſe, ſhall be im- 
mediately after the ſame ingroſſed, and Proclamation 
made, a ſufficient Bar for ever, againſt the ſaid Perſons, 
and their Heirs, claiming only by Force of ſuch Intails, 
&c. But not to extend to Bar the Entry or Title of 
any Heirs, accrued to them by reaſon of any Fine 
levied by a Woman, after her Huſband's Death, aſſign- 
ed to her in Dower for Life, in Tail, in Uſe or Poſ- 
ſeſhon. 

Fines levied by ſuch Perſons, or their Heirs, who by 
Reaſon of any expreſs Words, in any ſpecial Act, made 
ſince the 4 H. 7. are reſtrained from making any Aliena- 
tions or Diſcontinuances, ſhall be of like Force, as the 
ſame ſhould have been, if this Act had never been made. 

10 Car. 1.c. 9. All Fines whereon Proclamations 
are not duly made, by reaſon of any Adjournment of a 
Term, hall be of as good Force, as if it was not Ad- 
journed.—c. 10. No Fine, or common Recovery 
ſhall be reveiſed for falſe Latin, Razure, inter- lining, 
miſ- entering of any Warrant of Attorney, &c. or 
other Want of Form in Words, and not in Subſtance. 

15 C. I. c. 2. All Fines ſhall be proclaimed four 
Times only, viz. once in the Term in which it is in- 
groſſed, and once in wo of the following three 
Terms. 

By Start. 6 Ann. c. 10. No Claim or Entry made 
upon Lands, ſhall avoid any Fine levied in the Court of 
Common Pleas, or ſhall be a ſufficient Claim or Entry, 
within the Statute of Limitations, unleſs an Action be 
commenced in one Year, after ſuch Entry, and pro- 
ſecuted with Effect. 

A Perſon ſeiſed of an Eſtate in Fee-ſimple, Fee-tail 
General, or Special, Tenant in Remainder, or Rever- 
ſion, may levy a Fine: So may Tenant for Life, to 
hold to the Cogniſee for the Life of 1 enant for Life; 
but Tenant for Years cannot levy a Fine of his Term. 
"Theſe Fines may be levied of all Things in eſſe at the 
Time of the Fine, which are inheritable ; though not of 
Things uncertain, or of Lands held in Tail by the 
King's 
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King's Letters Patent, Ac. And Lands bought of di- 
vers Perſons, by ſeveral Purchaſers, may paſs in one 
Fine, to ſave Charges; but the Writ of Covenant muſt 
be brought againſt all the Vendors, and every Vendor 
warrant againſt him and his Heirs: And on a Fine Uſes 
may be raiſed and created, &c. declared by Indentures 
before or after levying the Fine. Alſo by Fine, almoſt 
any Kind of Contraſt may be made and expreſſed, 
3 Rep. 77. 5 Rep. 124. 1 Rep. 76. 
And there are in every Fine ſeveral Parts. 1. An 
Original Writ, uſually a Writ of Covenant. 2. The 
Licentia Concordandi, or King's Licence, for which 
the King hath a Fine, called the King's Silver. 3. The 
Concord itſelf, containing the Agreement between the 
Parties how the Land, &c. ſhall paſs, being the Foun- 
dation and Subſtance of the Fine: And *tis ſaid, the 
Concord being the complete Fine, it ſhall be adjudged a 
Fine of that Ferm in which the Concord was made, 
and the Writ of Cavenant returnable. 4. The Note 
of the Fine, or Abſtract of the Original Contract, left 
with the Chirographer. 5. The Foot of the Fine, 
which includes all, ſetting forth the Day, Year and 
Place, and before what Juſtices the Concord was made, 
ec. of this there are Indentures made forth in the 
Office, which 1s called the Ingrofling of the Fine. In 
the levying of Fines, if either of the Parties Cogniſors 
die, after the King's Silver is entered, the Fine ſhall 
be finiſhed, and be good: Tis otherwiſe if they die 
before, it ſhall avoid the Fine. 1 Rep. 76. 2 Inſt. 511. 
$9.4 Inſt. g. 1 Salk. 341. | TR 
If there be Want of an Original, or not Writs of 
Covenant for Lands in every County ; or if there is 
any notorious Error in the ſuing out a Fine, or any 
Fraud or Deceit, c. Writ of Error may be brought 
to make void the Fine : But a Fine ſhall not be reverſed 
for ſmall Variance, which will not hurt it; nor is there 
Occaſion for a preciſe Form in a Render upon a Fine, 
hecauſe it is only an amicable Aſſurance upon Record. 
No ſingle Fine may be with a Remainder to any other 
Perſon not contained in it: Though if A. levy ſuch a 
Fine 
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Fine to B. who by the ſame Concord grants and renders 
back the Land again to A. for Life, Remainder to his 
Wife for Life, Remainder to A. and his Heirs ; this 


will be a good Fine. 1 Inf. 9. 5 Rep. 38. Plowd. 


248. 


A Feme Covert levying a Fine with her Huſband, i is to 


be examined in private whether ſhe does it voluntarily, 


and not by Compulſion, for without her voluntary 


Conſent the Fine cannot paſs: And Women Coverts, 


and Infants ought to be cautious in levying Fines; if a 


married Woman levy a Fine with her Huſband of her 
own Lands, ſhe cannot reverſe it during the Huſband's 
Life, or after his Death; and if it be of her Jointure, 
ſhe will loſe her Thirds: Fines levied by Infants muſt be 
reverſed during their Minority, or they are good againſt 


them. Ali}. pl. 53. 50 Edu. 3. Dyer 359. 
After a Fine is paſſed, the Privies in Blood, as the 


Heirs of the Cogniſor, are barred preſently ; but Stran- 


gers to the Fine have five Years to enter and claim their 
Rights, &c. And the like Time have Infants after their 


full Age; Feme Coverts after the Death of their -Huſ- 


bands; Priſoners after their Enlargement; Perſons out 


of the Realm after their Return, c. But if a Feme 


Covert dies while ſhe is Covert, being no Party to the 
Fine; or a Perſon in Priſon dieth whilſt there ; or one 
beyond Sea at the Time of the Fine levied never returns; 


in theſe Caſes the Heir is not limited to any Time. A 


future Intereſt, as in Remainder or Reverſion, cannot be 
barred by a Fine, until five Years after it comes in Be- 


: And where there is no preſent nor future Right 


to the Lands, only a Poſſibility at the Time of levying 
the Fine, &c. a Perſon may enter and claim when he 


will. Plowd. 367. 1 Rich. 3. 2 Inſt. 519. 2 Rep. 


93. Kaym. 151. 10 Rep. 49. 

An Eftate muſt be deveſted and put to a Right, be- 
fore a Fine bars; when it is turned to a Right, and 
then there comes a Fine, and Non-claim, *tis a perpe- 
tual Bar. One that at the Time of the Fine levied, 
had not any Title to enter, ſhall not be barred thereby : 


This is in Caſe of a future Intereſt, not turned to a Right, 


where- 
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wherein a Man is bound to claim; and extends not to 


Tenant in Jail, barring his Iſſue. If a Perſon doth 
levy a Fine of my Jand, while I am in Poſſeſſion, this 
Fine will not hurt me; nor when a Stranger levies a 


Fine of my Lands let to a Tenant, if the Tenant pays 


me his Rent: And if there be Tenant in Tail, Remain- 
ders in Tail, &c. and the firft Tenant in Tail bargains 
and Sells the Land by Deed inrolled, and levies a Fine 
to the Bargainee; here the Remainders in Tail are not 


bound, though five Vears paſs without Claim; for the 


Law adjudges them always in Poſſeſſion. 9 Rep. 106. 
32 H. 8. Carter 82, 163. | 

If Tenant in Tail be diſſeiſed, ad the Diſſeiſor 
levy a Fine, and five Vears paſs without Claim, that 


mall bind his Iſſue. And a Fine will bar the Heirs in 
Tail; but not the Remainders or Reverfions : But Reco- 


veries bar them all. Cro El. 896. 

A Recovery is Fictis Juris, or a formal Act by Con- 
ſent, uſed where a Man is deſirous to cut off an Eſtate- 
tail, &c. and for the better Aſſurance of Lands and 
Tencments, upon which Uſes may be limited and raiſed: 


It is much of the ſame Nature of a Fine, though better, 


in regard it bars Remainders and Reverſions: And Re- 
coveries are much favoured by the Law, many of the 
Inheritances of the Kingdom depending upon theſe Aſ- 
ſurances. 5 Rep. 40. 

This common Recovery ſuppoſes A Recompence i in 
Value, to all Perſons that loſt the Eſtate: And it is 
either with ſingle, double or treble Voucher. The Re- 
covery with ſingle Voucher is uſed to bar the Tenant 
in Tail, and his Heirs, of ſuch Eftate-tail which is in 
his Poſſeſſion, with the Remainders depending upon it, 
and the Reverſion expectant thereon which others have 
and o all Leaſes and Incumbrances derived out of 
ſuch Remainder or Reverſion. The Recovery with 
double Voucher is to bar the firſt Voucher, and his 
Heirs, of every Eftate at any Time in him, or any of 
his Anceſtors, whoſe Heir he is of ſuch Eſtate; and 
all others of Right to Remainders and Reverſions depen- 
dant and expectant upon the ſame, and all Leaſes and 

| Incum- 
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Incumbrances derived out of them; alſo it will bea 
Bar of the Eſtate whereof the Tenant was then ſeiſed 


is 


in Reverſion or Remainder, &c, The Recovery with 
treble Voucher is to make a perpetual Bar of the Eftate 
of the Tenant, and of every ſuch Eſtate of Inheritance 
that at any Time had been in the firſt or ſecond Vouchee, 
or their Anceſtors, whoſe Heirs they are; and as well 
of every Reverſion thereupon depending, as of all Leaſes, 
Eftates, Gharges and Incumbrances, derived out of any 
Reverſion or Remainder. 1 Inſt. 102. 10 Rep. 37. 
2 Roll, Abr. 204. Noy. 81. OM 
| In proſecuting Recoveries there is a colourable Suit; 
wherein there is a Demandant, and a Tenant, and 
one called to warrant upon a ſuppoſed Warranty, who 
is the common Vouchee ; the Demandant is ſuppoſed 
to come into Court, and the common Vouchee to make 
Default, and withdraw in Contempt of the Court ; 
whereupon Judgment is had, that the Demandant, 
againſt whom there is no Defence, ſhall recover the 
Land. And in a Recovery with ſingle Voucher, the 
Writ of entry muſt be brought againſt Tenant in Tail 
in Poſſeſſion, and he is to vouch the common Vouchee : 
But if the Recovery be with double or treble Voucher, 
then by Fine, Feoffment, or Leaſe and Releaſe, &c. 
you are to diſcontinue the Eſtate, and make a Tenant 
of the Freehold of the Land; and thereupon bring the 
Writ againſt that Tenant, and he is to vouch the Te- 
nant in Tail, and he the common Vouchee ; and then 
Judgment is given for the Demandant ag ainſt the Te- 
nant, and for the Tenant to recover in Value againft 
the Vouchee, and ſo the firſt Vouchee againſt the ſecond, 
c. as the Recovery is brought. 10 Rep. 39. 42. 1 
Ini. 224. „ 

To every Recovery there muſt be a good Tenant to 
the Præcipe, or it will be void: A Recovery has been 
held good where a Stranger that had nothing in the 
Land was made Tenant to the Precipe with the Tenant 
in Tail; for the ſuppoſed Kecompence in Value ſhall 
go to him who loſt the Eſtate. If Tenant for Life, 
and he in Remainder in Tail ſuffer a common Recovery, 


and 
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and both vouch the common Vouchee ; it is no good 
Recovery to bar the Iſſue in Tail, becauſe he in Remain- 
der was not Tenant to the Precipe, being not in Poſ- 
ſeſſion. But where there is Tenant for Life, the Re- 
mainder in Tail, with Reverſion, or Remainder in Fee; 
if the Tenant er Life 1s impleaded by Agreement, 
and he vouch the Tenant in Tail, and he vouch 
over the common Vouchee; this will dat the Remain- 
der and Reverſion in Fee, though he in Remainder or 
Reverſion did never aſſent to the WN 1 Vent. 
358. 1 Rep. 15. 3 Kep. 60. - 

In caſe Tenant for Life ſurrenders to him in Remain 
der in Tail, he may bind the Remainder and Reverſion 
_ expectant upon his Eftate : Though if Tenant for Life 
alone ſuffer a Recovery, without the Conſent of him 
in Remainder, the Recovery is void. And here if Te- 
nants in Tail after poſſibility of Iſſue extindt, Tenants 
by the Curteſy, or for Life, ſuffer a common Recovery 
by Covin, without the Aſſent, and to the Prejudice of 
him in Remainder or Reverſion; not only the Recovery 
ſhall be void, but it will be a Forfeiture of the Eſtate 
of ſuch Tenants. 1 Inſt. 362. Stat. 10 Car. 1. c. 11. 

It was formerly a Queſtion, if there was a Tenant 
in Tail, Remainder for Vears, and Tenant in Tail 
ſuffers a Recovery, whether the Leaſe for Years be bar- 
red or not? Becauſe it was inſiſted, that no Recompence 
can go to this, being a Chattel : But the Court adjudged, 
that this Leaſe ſhould be barred, and ſo the conſtant 
Experience had been. 2 Lev. 30. 1 Med. 110. A 
Recovery ſuffered by Tenant in Tail, after he himſelf 
hath made a Leaſe of the Lands, or entered into a Statute, 
Will make the Leaſe or Charge, that before was void- 
able, good againſt the Iſſue in Tail, and him in Remain- 
der or Reverſion; and the Recoverer ſhall hold the 
Lands charged, and ſubje& to the Leaſe made by Te- 
nant in Tail. 1 Rep. 25. 

A common Recovery is the beſt Ain a Man 
can have, ſo as to ſell or diſpoſe of his Eſtate as he pleaſes ; 
except an Act of Parliment. But a Recovery bars only 
where there is a Privity in Law; as the Iſſue of Tenant 

in 
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in Tail, and he in Remainder, Reverſion, &c.  Strang- 
ers are not barred by a Recovery and Non-claim, as 
they are by a Fine: Nor ſhall it bar the Heir, who 
claims as a Purchaſer, and not by Diſcent; or when 
there is an executory Eſtate, which depends upon a Con- 
tingency ; nor a Rent granted by the "Tenant in Tail, 
Sc. And Recoveries may be avoided if ſuffered by 
Fraud, to deceive Purchaſers, &c. like any other frau- 
dulent Conveyance. 3 Rep, 5. Carter 53. Lutw, 
1224. Crow. Eliz. 792. | 

Theſe Recoveries are ſuffered in the Common Pleas, 
by the Tenants and Vouchers perſonally in Court, or 
by Attornies; and ſometimes by Attorney in the Coun- 
try by a Dedimus Pote/latem, &c. And moſt Errors in 
a Recovery are amendable the fiſt Term after the Re- 
covery had; but for groſs Error in the Proceedings in 
Matter of Subſtance, a Recovery may be made void, 

either by Writ of Error, or by Pleading ; or by Mo- 
tion in Court, praying a Nee of the Judgment. 
8 Rep. 162. 1 Inft. 104. 

As a Fine and Recovery are a Bar, and dock the 
Eſtates before mentioned; ſo by Indentures to lead the 
Uſes thereof, new Eſtates and Intails are limited and 
created ſubject to farther Fines and Recoveries. 

By Stat. 6 G. 1. c. 6. Where any Leaſe for Life, or 
Lives, is made reſerving Rent, the Perſon in Remain- 
der, or Reverſion, may grant the ſame for the Life of 
ſuch Perſon, as he intends to make Tenant to the 
Præcipe, and thereupon a Recovery may be ſuffered, 
which ſhall Bar the Tenant, Vouchee, and Perſons in 
Reverſion and Remainder, in ſuch Manner, as if ſuch 
Leaſe for Life had never been made. 

5. A Surrender is a Deed or 1 teſti- 
fying that the particular Tenant, for Life or Years, of 
Lands and Tenements, doth yield up his Eſtate to him 
who hath the immediate Reverſion or Remainder, that 
he may have the preſent Poſſeſſion thereof; and where 
the Eſtate for Life or Years may merge or drown, by 
the mutual Agreement of the Parties. 1 Inſt. 337. 
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The uſual Surrender at Common Law is of two 
Sorts, a Surrender in Deed or by expreſs Words in 
Writing, when the Words of the Leſſee to the Leſſor 
prove a ſufficient Aſſent to give him his Eſtate back 
again; and a Surrender in Law, being that which is 
wrought by Operation of Law, and not actual; as if 
Leſſee for Life or Years take a new Leaſe of the ſame 
Land during their Term, it will be a Surrender in Law 
of the firſt Leaſe: And in ſome Caſes this Surrender 1s 
of greater Force than the Surrender in Deed ; for if a 
Man make a Leaſe for Years to begin at a Day to come, 
the future Intereſt cannot be ſurrendered by Deed, be- 
cauſe there is no Reverſion wherein it may drown ; but if 
the Leflee before the Day takes a new Leaſe of the ſame 
Thing, 'tis a good Surrender in Law of the former 
| Leaſe, Alſo this Kind of Surrender by taking a new 
Leaſe holds good, though the ſecond Leaſe is for a leſs 


Term than the firſt, &c. 1 [n/f. 338. 5 Rep. 11. 
10 Rep. 67. Perk. 601. 

To make a good Surrender in Deed of Lands, the 
following Things are required; the Surrenderor is to be 
a Perſon able to make the Surrender, and the Surrenderee 
capable to receive and take it; the Surrenderor muſt 
| have an Eſtate in Poſſeſſion of the Thing ſurrendered, 

and not a future Right; and the Surrender is to be made 
to him that hath the next Eſtate in Remainder or Re- 
verſion, without any Eſtate coming between; the Sur- 
renderee muſt have a higher or greater Eſtate in his own 
Right, and not in the Right of his Wife, Sc. than the 
Surrenderor hath in the Lands, ſo that the Surrenderor's 
Eſtate may be drowned therein; there is to be Privity of 
Eſtate between the Surrenderor and Surrenderee ; and 
the Surrenderee muſt be ſole ſeiſed of his Eſtate in Re- 
mainder, not in Jointenancy ; and agree to the Sur- 
render, &c. I Inſt. 338. 2 Roll. Abr. 494. Noy's 
Mas. 73. | | 

A Surrender may be of any Thing grantable, either 
abſolute or conditional; and may be made to an Uſe, 
being a Conveyance tied and charged with the Limita- 
tion of an Uſe: But it may not be of an Eſtate in Fee; 


ner 
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nor of Rights or Titles only to Eſtates for Life or Vears; 
or for Part of any ſuch Eſtate; nor may one Termor 
regularly ſurrender to another. If Leſſee for Life ſur- 
render to him in Remainder for Years, Sc. it is a void 
Surrender: Though it has been held, that if a Tenant 
for Life, and one in Remainder for Hife, ſurrender to 
him in Reverſion, it ſhall paſs as ſeveral] Surrendets; 
firſt of him in Remainder to the Tenant for Life, and 
then by the Tenant for Life to the Reverſioner. Perz. 
Sect. 675. Cro. Eliz. 688. 1 Leon. 303. Popb. 
; | 

*There are nn of Copyhold or Cuſtomary 
Eſtates; and where Things will not paſs by Surrender, 
the Deed may enure to other Purpoſcs, and take Effect 
by Way of Grant, having ſufficient Words. P/. 
N . 8 
6. Gift and Grant. A Deed of Gift is an In- 
ſtrument that paſſeth Lands or Goods; and is applied 
to two Kinds of Conveyances, for either of thoſe Pur- 
poſes, where there is no Bargain and Sale. And a Gift 
is of a larger Extent than a Grant, extending to Things 
moveable and immoveable : Though as to Things im- 
moveable, when taken ſtrictly, it is applicable only to 
Lands and Tenements given in Tail; but Gifts and Grants 
are often confounded. 

In this Deed the Perſon that gives is called the Donor, 
and he to whom the Thing! is given is called the Donee, 
and in like Manner there is Grantor and Graatee, Sc. 

The Deed muſt have apt Words to deſcribe and ſet 
forth the Perſons of the Donor and Donee. that they 
be duly named, and alfſc the Thing given, &c. and all 

neceſſary Circumſtances, as Sealing and Delivery, and 
Livery of Seiſin are to be obſerved : And if a Decd of 
Gift, or any other Deed, be procured by Dureſs of Im- 
priſonment of the Party that makes it, for this it may 
be made void. Perk. Set. 16. F. N. B. 202. 

A Decd of Gift is good without any Conſideration; 
and a Gift may be upon Condition : But great Care 
muſt be taken that there be no Fraud in the Cale ; for 
by Stat. 10 Car. I. c. 3. Every Convey ance, Grant, 
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Leaſe, &c. of any Lands made to defraud any Pur? 


chaſer, ſhall as againſt ſuch Purchaſer, and others claim- 
ing under him be utterly void. 

Every Party to ſuch fraudulent Conveyances, © or privy 
thereto, who ſhall juſtify or defend the ſame; ſhall For- 
feit one Year's value of ſuch Lands, one Moiety to the 
King, and the other to the Party en and half 2 
Year's Impriſonment. 

If Lands be firſt Conveyed with a Clauſe of Revoca- 
tion, Determination, &c. and are afterwards ſold or 
charged for Money, or other good Conſideration (the 


firſt Conveyance not revoked or altered) ſuch Convey- 


ance ſhall be void againſt the Bargainee, his Heirs, &c. 
But no Mortgage made bona fide, upon good Conſidera- 
tion, ſhall be impeached by this Act. 

Every Feoffment and Conveyance of Lands or Goods, 
or of any Leaſe, Rent, &c. thereout, by Writing or 
otherwiſe, and every Bond, Judgment and Execution, 


made for the Intent aforeſaid, ſhall be taken, (only as 


againſt the Perſons whoſe Debts, Accounts, c. by 
ſuch fraudulent Deviſes might be affected) to be utterly 


void. 


Common Recoveries againſt 1a in Tail, or other 
Freehold Tenant, the Reverſion or Remainder being in 


another Perſon, ſhall as to ſuch Reverſioner, Ec. be of 


full Force. 

No: to extend to make void any Eſtate, whereby any 
ſhall uſe a Voucher in a Formedon, nor to any Intereſt 
in Lands, Goods, or Chattels, conveyed-bona fide, upon 
good Conſideration, to any Perſons, or Bodies Politick, 


not having at that Time any Knowledge of ſuch 


Fraud, | 
2 Ann. c. s. All Wills or Diſpoſitions, concerning 
any Lands, &c. of which the Deviſors ſhall be ſeiſed 
in Fee, or have Power to diſpoſe thereof, ſhall be deemed 
(only as againſt Creditors, upon Bonds or other Special- 
ties) to be fraudulent and void; and ſuch Creditors 


ſhall have their Actions of Debt againſt the Heirs at Law, 


and Deviſes jointly. Where there is a Deviſe of Lands 
for payment of Debts, or Children's Portions, (other 
thaw 


+373 


4 £32 » K rn . * 9 & ANT, 
LS 2 % R Nen * N Vang is Ora N 
— ach in RES; n n 8 N ye. KY, 2 
3 er glen a S ooo Bans Be ES WR IS, PS. Br 
Ca es PAN ke ON LE 22 e k 


2 he a 1 A * N . : 1 
"4 2 — 2 1 1 * Wr ” * K po "> * a - 5 ” 
* n Ne RN Fry, 4 ö en ; n FTT 8 . Is iN TIN = 7 a n : ” 
= N R S * 2 9 2 N ä 1 R © n n WON"! Ka Rant ew, . * n Vu TN So "I * 0 TS, 93 3 * ö ca 6 ” Kirk 4 
22 . en e ß , I ITE I05 A . N eee eee , . , , Le oe Cab, n Its tad 88 < 
- RT's 5 l 5 99 e neee , . ATI SIE dr ß EDS Ee dS, VEE GPs Cr eee Re. RE =" L IIS 


Sec. 2. Heirs, Executors, Cc. 133 


than the Heir at Law) in Purſuance of a Marriage A- 


greement, made colon fide, before ane it ſhall be 
in Force. 

Where an Heir ſhall be liable to pay the Debts of 
his Anceſtor, in regard of any Lands deſcending to him, 
and makes the ſame over before any Action brought, he 
ſhail be anſwerable for ſuch Debts to the Value of the 
Land, in which Caſes, all Creditors ſhall be preferred, 


as in Actions againſt Executors and Adminiftrators ; 


and Execution upon a Judgment ſo obtained, may be 
taken out againſt the Heir to the Value of the Land, as 
if they were his own Debts, ſaving that Lands aliened 


| bona fide, before the Action brought, fhall not be 


liable. 

Where an Action of Debt is brought againſt an Heir, 
he may plead riens per Deſcent, at the Time of the Ori- 
ginal Writ ; and the PlaintiF may Reply, that he had 
Lands from his Anceſtor before the Writ, and if upon 
Iſſue joined it be found for the Plaintiff, the Jury ſhall 
Enquire of the Value of the Lands deſcended, and there- 
upon Judgment and Execution ſhall be given; but if 
Judgment be given againſt him by Confeſſion, without 
confeſſing the Aſſets deſcended, or upon Demurrer, or 
Nil dicit, it ſhall be for the Debt and Damages, without 
any Writ to Enquire of the Lands. 

Deviiees made liable by this Act, ſhall be chargeable 
as the Heir at Law, tho' the Lands are aliened before 
the Action brought. ; 

The Words Give and Grant, in Deeds of Gift, Cc. 


of Things which lie in Grant, will amount unto a Grant, 


a Feoffmeat, a Gift, Releaſe, Confirmation or Surren- 
der, and may be pleaded, as a Gift, or Grant, Releaſe, 
Sc. at the Election of the Party: And the Deeds of 
Gift and Grant are ſaid to be alike in Nature, and equal 
in Power, I Iuſt. 301. 

Grant ſignifies a Conveyance in Writing of Incor- 


poreal Things, not lying in Livery; as of Reverſions, 


Advowſons, Tithes, dervices, Rent, Common in 
Groſs, &c. And Grants are made by ſuch Perſons as 
cannot give but by Deed. Weſt. Symb. 234. 

K 3 A Grant 
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A Grant ſhall be taken moſt ſtrongly againſt the 
Grantor, and for the Grantee: And the Grantee him- 
ſelf is to take by the Grant immediately, and not a 
Stranger, or any one in futuro. The Uſe of any Thing 
being granted, all is granted neceſſary to enjoy ſuch Uſe ; 
and in the Grant of Things, what is requiſite for the 
obtaining thereof is included: So that if Timber-Trees 
are granted, the Grantee may come upon the Grantor's 
Ground to cut and carry them away. Where the prin- 
cipal Thing is granted, the Incident ſhall paſs with it ; 
but not the Principal by the Grant of the Incident, 
Litt. 1 Inſt. 56. 152. 2 Inſt. 209. Plowd. 15. 

If Lands are granted by Deed, the Houſes which 
ſtand thereon will paſs; for Houſes and Mills paſs by the 
Grant of all Lands, as Land is the moſt durable Thing 
on which they are built. By Grant of all the Lands the 
Woods will paſs: If a Man grants all his Trees in a 
certain Place, this paſicth the Soil; tho? an Exception of 
Wood extends to the Trees only, and not the Soil of the 
Land: And Trees in Boxes, &c. paſs not by the Grant 
of Land, becauſe they are ſcparated from the Freehold. 
When a firſt Deſcription of Lands in a Grant is true, if 
the ſecond be falſe, this Grant is good; but if the firſt 
be falſe, notwithſtanding the ſecond be true, nothing 
will paſs by it. 4 Rep. 86, 1 Roll. 33. 5 Rep. II. 
3 Rep. 10, Mod. Ca. 170. = 

Grants are to be of Things certain; and the Law 
will not allow of a Grant of imperfect Intereſts, or of 
uch as are merely future: In all Grants there muſt be a 
\ Foundation of Intereft, or they will not be good; the 
Thing granted muſt be what is grantable ; and it is to be 
granted in that Manner the Law requires; alſo there 
muſt be an Acceptance of the Grant, by him to whom 
made. One attainted of "Treaſon or Felony may make 
a Grant; and be good againſt all Perſons but the King, - 
and the Lord of whom the Lands are held: Grants made 
by Perſons Non jane Memoria are voidable by their 
Heirs, c, but good ayainſt themſelves; and though 
Infants, and Feme Coverts are not capable to be Gran- 
tors, yet they may be Grantees, ſubject to Diſagree- 


mone 
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ment of the Huſband, and the Infant at his full Age. 
Perk. Sect. 15. 26. 31. 1 Inft. 2. 

Deeds f Grant may be void by Incertainty, Impoſh- 
bility, being againſt Law, &c. But where the Grant 
is impoſſible, according to the Letter, the Law may 
make ſuch Conſtruction as by roſfibility it may take 
Place: And Conſtructions of Grants ſhall be agreeable 
to the Intent of the Parties. 1 /. 183. 313. 1 
Rep. 46. 5 | np 
7. A Leaſe is a Demiſe or Letting of Lands, 
Tenements or Hereditaments to another, for Ferm 
of Life, Years, or at Will, for. a Rent reſerved. 
All Leaſes, Intereſts of Frechold, and Terms for Years 
in Lands, &c. are to be in Writing, or ſhall have no 
greater F ffect than Eſtates at Will; except Leaſes not 
exceeding three Years from the making, &c. And if 
the Subſtance of a Leaſe be put in Writing, and ſigned 
by the Parties, though it be not ſealed, it ſhall have the 
Effect of a Leaſe for Years, c. Articles with Cove- 
nants to let and make a Leaſe of Lands, for a certain 
Term, at ſo much Rent, have been adjudged a Leaſe : 
And a Licence to occupy, and take the Profits, &c. 
which paſſeth an Intereſt, amounts to the ſame. I 1nff. 
43. Cro. Eliz. 486. 3 Salk, 223. 
Leaſes may be for Lite or Years, of any T hing that 
lies in Livery or Grant; but a Leaſe for Life, which 
requires Livery of Seiſin, cannot be made to commence 
at a Day to come; for by the Common Law an Eſtate 
of Freehold muſt take Effe& preſently, and Livery can- 
not be made to a future Eſtate : Though a Leaſe for Life 
in Reverſion is good. L2aſes for Years ſhould be made 
of ſuch Lands, &c. whereunto the Leſſor or Landlord 
may come to diſtrain; not of incorporeal Inheritances ; 
and a Leaſe for Years may commence from a Day paſt, 
or to come; as Chriſtmas next, three or ten Years after, 
or after the Death of the Leſſor, &c. and be good, 
This Leaſe may have a certain Commencement and De- 
termination, and have all the uſual Ceremonies, &c, 
A Demiſe having no certain Commencement, is void. 
1 Inſt. 47. 5 Rep. 94. Plowd. 273. Vaugh. 85. 

| K 4 A Man 
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A Man ſeiſed of an Eſtate in Fee-fimple, in his own 
Right, of any Lands or Tenements, may make a 
Leaſe of it for what Lives or Years he will; and one, 
that is ſeiſed of an Eſtate-tail in Lands, may grant a 
Leaſe of it for his own Life, but not longer; except it 
be by Fine or Recovery, or Leaſe warranted by the 
Statute 32 H. 8. by which Statute, Tenants in Tail are 
enabled to make Leaſes, not exceeding three Lives, or 
twenty-one Years, of Lands commonly let to Farm, 
under the accuſtomed yearly Rent, c. He that is 
ſeiſed of an Eſtate for Life, may make a Leaſe for his 
Life, according as he is ſeiſed; and if Tenant in Tail, 
or for Life, make any Leaſe generally, it ſhall be con- 
ſtrued for his own Life. Where a Leaſe for Years is 
made by Tenant for Life, it will be good as long as the 
Eſtate for Life doth laſt ; and if Leſſee for Years makes 
a Leaſe for Life, it may be enjoyed accordingly, if the 
Term of Years laſts ſo long; but if he gives Livery 
and Seiſin upon it, this is a Forfeiture of the Eſtate for 
Years: A Perſon poſſeſſed of Lands for Years, may 
make a Leaſe of all the Years, except one Day, or any 

. ſhort Part of the Term; it is to be granted for a lefs 
Term than the Maker hath in the Premiſſes, for if all 
the Eſtate is granted, it is an Aſſignment. 1 Int. 42. 

Leaſes may be made for any Number of Years, Months 
or Weeks; and be from Week to Week, Month, Ec. 
for three or four Years, If one makes a Leaſe for a 
Year, and ſo from Year to Year, it is a Leaſe for two 
Years; and if from three Years to three Years, it is a 
good Leaſe for ſix Years; and in Caſe 'tis made for a 
Year, to hold from Year to Year, fo long as both Par- 
ties agree till ſix Years expire, this is a Leaſe for the 
ſix Years, but determinable every Year, at the Will of 
either Party; but if *tis for a Year, and fo from Year to 
Year, until ſix Years determine, it will be a certain 
Leaſe for fix Years. A Man makes a Leaſe for Years 
to one Perſon, and aftewards makes a Leaſe for Years 
to another of the ſame Lands ; the ſeeond Leaſe ſhall 
be good for ſo many Years thercof as ſhall be to come 
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after the firſt Leaſe is ended. 1 IAI. 6. 6 Rep. 35. 
Mod. Ca. 215. Noy's Max. 67. 

A Perſon out of Poſſeſſion cannot make a Leaſe of 
Lands, without Entering and Sealing the Leaſe upon the 
Land: And when a Leaſe is ſealed by the Leflor, tho” 
the Leſſee hath not ſealed the Counterpart, Action of 
Covenant may be brought upon the Leaſe againſt the 
Leſſor. The Leſſee is to enter on the Premiſles let; 
and ſuch Leſſee for Years is not in Poſſeſſion, ſo as to 
bring Treſpaſs, &c, until actual Entry; but he may 
grant over his Term before Entry. Oh a Leaſe for Life 
or Years, the Leſſee hath but a ſpecial Intereſt in the 
Timber-Trees, as Things annexed to the Lard, to have 
the Maſt and Shade for his Cattle, &c. and when they 
are ſevered from the Land, the Leſſee's Intereſt is de- 
termined, and the Leſſor may take them as Part of his 
Inheritance : But if an Houſe falls down by Tempeſt, 
c. the Leſſee may take the Timber to re-edify it, &c. 
Daliſ. 11. 1 Inft. 46. 4 Rep. 62. 11 Rep. 81. 

The Leflor waking a | eaſe may not relerve Rent to 
any other but himſelf, his Heirs, &c. and if he reſerves 
' a Rent to his KC notutore; the Rent ſhall be to their Heir, 
as incident to the Reverſion of the Land: If a Leſſor 
dies before the Day of Payment of Rent, the Heir ſhall 
have it; but if it becomes due in the Leſſor's Life- 
Time, and be not received, it ſhall go to his Executors. 
The Leſſor may diſtrain in the Tenements letten for the 
Rent, &c. Alſo Land leaſed is ſubject to thoſe lawful 
Remedies which the Leſſor provides for Recovery of his 
Rent, Poſſeſſion, &c. into whoſe Hands ſoever the 
Land comes. 1 IH. 47. Raym. 213. 18 Re. 17. 
120. Os. Tar. 200--: 

If any Leffor Tenant for Life dies on the Day Rent is 
made payable to him, by T.caſe determining at his 
Death; the Executors, &c. in Action of the Caſe may 
recover from the Under-Tenants the Whole; or if he 
die before ſuch a Day, a due Proportion of the Rent : 
And when Demiſes are not by Deeds, Landlords fhall 
have Satisfaction, for the Uſe of what the Tenants 
hold, 


A Man 
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A Man demiſeth Lands for Term of Years, &c. the 
Law intends a Covenant that the Leſſee, on pay ing his 
Rent, ſhall quietly enjoy the Land during the Term. 
And in cafe a Leſſee for Years loſes his Leaſe, if it can 
be proved there was ſuch a Term let to him by | eaſe, 
and that it is not determined, he ſhall not loſe his Term ; 
ſo it is of any other Eſtate in Lands, if the Deed that 
created it be loſt: For the F ſtate in the Land is derived 
from the Party that made it, and not from the Deed 
otherwiſe than iuſtrumentally and declarative of the Mind 
and Intent of the arty, &c. 1 Inft. 384. | 

By Stat. 10 Car. 1. c. 6. IL. eaſes . for Life, or 
Years, by any ſeiſed in Fee or Tail in their own or 
Wife's Right, or jointly with their Wives, ſhall be 
good againſt the Leſſors, their Wives and Heirs. But 
not to extend to Leaſes in the Hands of any Farmer, 
by Virtue of an old Leaſe, unleſs it be expired or ſu ren- 
dered in one Year after the new Leaſe. nor to a Grant 
of any Reverſion, or a Leaſe of any Lands which have 
not been moſt commonly letten to Farm, or Occupied, 
by the Space of twenty Years before the making ſuch 
Leaſe, nor to any Leaſe above forty-one Years, or three 
Lives at moſt ; and that upon every ſuch Leaſe, there 
be reſerved payable to the Leſſors and their Heirs, ſuch 
Rent or more as has been moſt commonly paid, within 
twenty Years next before. 

Provided that the Wife be made a Party to ſuch 
Leaſe, with her Huſband, of her Inheritance, and the 
Rent reſerved to Huſband and Wife, and the Heirs of 
the Wife. And not to give Liberty to ſuch Wife, or 
her Heirs, to void any Leaſe to be made of the Wife's 
Inheritance by her Huſband and her for forty-one Years, 
or three Lives at moſt, whereupon as much Rent or 
more, ſhall be reverſed as was paid at any Time within 
twenty Years before. 

10 & 11 Car, 1. c. 2. By this AR: all Grants, 
Alienations, Leaſes, and Incumbrances impoſed by any 
Parſon, Vicar, &c. having Cure of Souls, upon his 
Benefice ſhall ſtand in Force for ſo long only as he ſhall 
be Relident thereon, without abſence above eighty Days 

| in 
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in any one Year, and for no longer ; and that all Cove- 


nants, Bonds, Judgments, &c. made or ſuffered by 
ſuch Beneficer, or on his Behalf for enjoying the Houſes, 


Lands, Tithes, Fc. of ſuch Benefices for any longer 


Time than aforeſaid, or whereby he may be compellable 
to reſign ſuch Benefice, or Force him to be Reſident 
for the upholding of any Grant, Leaſe, &c. are void. 
10 &II C. 1. c. 3, Arch-Biſhops, Biſhops, Deans 
and Chapters, &c. Parſons, Fellows of Colleges, 
c. may Demi'e Lands to any Perſons for twenty-one 
Years, whereof there ſhall be no other Leaſe or I fate 
then in being, which ſhall not he ended within one 
Year they next, upon which muſt be reſerved fo much 
_ yearly Rent or more, as the Moiety of the true Value 
of the Lands, communibus Annis, at the making ſuch 
Leaſe ſhall amount to, as the ſame may afterwards ap- 
pear upon a Trial by Verdict, or by the Certificate of 
four or more indifferent Perſons, authoriſed by Com- 
miſſion to find the ſame, and approved by the Lord Lieu- 


' tenant and Privy Council; which Verdict or Certifi- 


cate ſhall -be peremptory to both Parties during the 
Term. | 
And in ſome Caſes, ſuch Eccleſtaſtical Perſons are 
impowered to grant Leaſes, for ſixty Years or under 
of Fee-farm Lands, And to make Leaſes for forty 


Years, of their Houſes belonging to their Churches, 


Colleges, and ſituate in any City, or Town Corporate, 
or Market Town, ſo as it be not of their dwellin 
Houſes. The Rents reſerved by ſuch Leaſes, ſhall con- 
tinue payable to the Leflors and their Succeſſors, and 

not be aliened or diicharged. | 
7 W. 3. c. 12. All Leaſes, Fſtates, Freeholds or 


Terms of Years, or any uncertain Intereſt out of any 


Lands, &c. created by [.ivery of Seiſin only, or by 


Parol, and not put in Writing and ſigned by the Parties, 
ſhall have the Force of Leaſes at Will only; except 
J eaſes not exceeding the Term of three Years, whereon 
the Rent reſerved ſhall amount to two thirds of the im- 


proved Value of the Thing demiſed, 


11 Ann. 
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11 Ann. c. 3. If any Perſon who in purſuance of any 


Covenant in any Leaſe for Life, or Lives, for rene wing 
the ſame, on payment of ſome Fine on the Death of 
ſuch Life, by adding a Life, or Lives, within the Limes 
therein mentioned, ought to make ſuch new Leaſe, ſhall 
be under under any Diſability ſo to do, by reafon of In- 


fancy, on the Petition of ſuch Leſſee, the Guardian of 


ſuch Infant, by Order of the Court of Chancery or Ex- 
chequer, ſhall renew ſuch Leaſe, by adding ſuch new 
Life, or Lives, as ſhall be named by ſaid Leſſees. 


Where the Perſon is diſabled by being under Cover- 
ture beyond Sea, or Non compos Mentis, the Lord Chan- 


. cellor may appoint ſuch Renewal to be made ꝓy one of 
the Maſters, in the Name of fuch Perſon diſabled, 


66G, 1. c. 14. If any Dignitary, or Prebendary of 


any Cathedral Church, or other Eccleſiaſtical erſon, 
being Rector of any Pariſh where there is a Vicarage 
endowed, ſhall ſet the L'ithes for any longer Time than 
his Incumbency (except where they have been fet for 
the greateſt Part of thirty Years paſt ) ſuch Leaſe (hall be 
void. 
See alſo the 12 C. 1. c. 10. Impowering Ki 
and Biſhops, to make Leaſes for ſixty Years, of Boggs 
belonging to their Demeſnes. 

I G. 2. c. 15. By this Act every Rector, &c. in any 
City, or Town Corporate, with Conſent of the Patron 
and Ordinary, may Let any Houſe or Ground, for any 
Term not exceeding fixty-one Years, without Fine at 
the improved Rent; ſo as ſuch Leaſe be not made to 
commence in futuro, and ſo as ſuch Houſe or Ground 
be certified by the Archbiſhop and Biſhop, to be over 
and above what is ſufficient for the convenient Reſidence 
of the Incumbent. Every Incumbent for the Time 
being, may renew ſuch Leaſe for any Term not exceed- 
ing forty Years, ſo as the Rent be not leſſened, without 
any Certificate, fo as it be entered in the Regiſtry of the 
Dioceſe. 

5 C. 2. c. 4. All Leaſes may be renewed by the 
Chief Landlord, without a Surrender of the under 

Leaſes, 
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Leaſes, and the under Leſſees may enjoy the Lands as. 


if the Original Leaſe was ſtill continued, &c. 


9 G. 2. c. 5. The Recital of a Leaſe for a Year, ina 


Deed of Releaſe, ſhall be ſufficient Evidence of ſuch 
Leaſe. 

11 G. 2. c 15. On the Perfection of any Leaks in 
purſuance of 10 & 1x Car. 1: the Leſſors ſhall file 
Counterparts in their Regiſtries, for the Benefit of their 
Succeſſors, &&c, 

See more of Leaſes and Tenants, under the Heads, 


Aetion of Waſte, Ejectment, Diſtreſſes and Replevins, 


alſo T enures. 


8. A Mortgage is defined to be a Pawn of Lands or 


Tenements for Money borrowed, to be the Creditor's 
for ever, if the Money be not repaid at the Day agreed : 
But on the Mortgagor's paying the Intereſt of the 
Money, Mortgages are continued a long Time, with- 
out diſturbing the Poſſeſſion or Parties. Lite. 332. 

Theſe Mortgages are uſually made by Leaſe for a long 
Term of Years, Leaſe and Releaſe, Aſſignment, Cc. 
and therein is contained a Provi/o, that if the Money 
be paid on the Day, the Deed to be void : Until Failure 
in Payment, the Mortgagor generally holds the Lands; 
and if Failure be made, and the Mortgagee doth enter 
into the Land, yet the Mortgagor hath an Equity of Re- 
demption, and may call the Mortgagee to Account: 
But the Mortgagee may bar the Equity of Redemption, 
and oblige the Mortgagor to pay what is due, or be fore- 
cloſed; which the Court of Chancery will order, in con- 
venient Time. 

A Feoffment in Fee, or Leaſe for Lids or edi: may 
be made with Proviſo, that if the Feoffor or Grantor, 
their Heirs or Executors, pay to the Feoffee or Grantee; 


Sc. ſuch Sums of Money at a certain Day, then the 
Feoffor or Grantor may re- enter; and this hath been a2 


common Condition in a Mortgage; or of an Eſtate upon 
Condition in a Deed : In the former Cafe of Mortgages, 


the Mortgagor keeps Poſſeſſion till Failure; but here the 


Mortgagee has Poſſeſſion preſently, and 'till Payment, 
and 
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and is in the mean Time called Tenant i in Mortgage, 


1 Inſt. 205 


A e is eſteemed in Poſſef ion, on executing 


the Mortgage; and if the Mortgage-Money be not 


paid, whereby the Land is forfeited, he may bring Eject - 
ment, without actual Entry. The Intereſt - in the 


Lands mortgaged is, in Law, in the Mortgagee, before 


Forfeiture; he hath as it were purchafed the ſame upon a 
valuable Conſideration, as the Law will intend ; and 
although the Mortgagor may redeem, it is not certainly 
known whether he will do it or not: And if he do not 
redeem the Land, the Eſtate is abſolute in the Mort- 
gagee ; but ſtill ſubject to an cquitable Right of Re. 
demption by the Mortgagor. 

The Mortgagor's Heir, who is intereſted in the Con- 
dition, may pay the Money and ſave the Forfeiture 3 and 
ſo may Executors, &c. unleſs it be where no I ime is 
limited for Payment, and the Mortgagor, having Time 
during his Life, do not pay it: In this Caſe, his Heir or 


Executors ſhall not be received to pay the Money after 


his Death. The Executors are to have Money due on 
Mortgages, if a Mortgagee in Fee dies before the Day 
of Payment; except the Heir be particularly named, 
as the Executors do more repreſent the Teſtator than the 
Heir: And Mortgages have been looked upon as Part of 
the Perſonal) Eſtate, if it be not otherwiſe declared by 


the Mortgagee in Fee; alſo Perſonal Eſtate of a Mort- 


gagor ſhall be applied to diſcharge the Mortgage, where 


there are perſonal Aſſets to pay all Legacies. 1 Int. 


206. 210. 2 Vent. 348. Salk. 450. 

An od Mortgagee aſſigned to another ought to be 
taken as a new Mortgage from the Time of the Aſſign- 
ment: And when a Mortgage is forfeited, the Mort- 
gagee ſhall have Intereſt for his Intereſt; fo ſhall an 
Aſſignee for all Intereſt, from the Time the Mortgage 
was aſſigned. For where the Mortgagee affigns his 
Mortgage, all Money paid by the Aſſignee, if due at 
that 1 ime, ſhall be accounted Principal, to the Mort- 
gagor, whenever he comes to redeem : But an Agree- 
ment made at the Time of a Mortgage will not make 

tuture 
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future Intereſt Principal; the Intereſt muſt be firſt due, 


before any Agreement concerning it may make the ſame 


Principal. 1 Chanc. Rep. 218. 258. 2 Salk. 449. 
Where there are Mortgages upon an Eſtate intended 


to be ſold, Aſſignments are to be made in Truſt, from 
the Mortgagees, Cc. to the Purchaſer; reciting the 


Mortgages, and affigning them in Truſt to attend the 
Fee, which is conveyed abſolutely to the Purchaſer by 
Leaſe and Releaſe. A Purchaſer coming in upon a valu - 


able Conſideration, purchaſing a precedent Incumbrance, 
ſhall protect his Eſtate againſt any Perſon that hath a 


Mortgage ſubſequent: And it hath been allowed in 
Equity, that a third Mortgagee may buy in the firſt In- 


cumbrance, to — his own Mortgage, Sc. 2 Ventr. 


338. 

By Stat. g W. 3. c. 36. If any borrows Money, and 
ſuffers a Judgment-Statute or Recognizance to be en- 
tered againſt him, by any Creditor, and afterwards bor- 


rows more Money of another, and Mortgages his Land 


to ſuch ſecond Lender, and ſhall not give Notice to ſuch 
Mortgagee of ſuch Judgment, &c. in Writing under 
his Hand, before the Execution of the Mortgage, 


unleſs the Mortgagor, his Heirs, &c. upon Notice 


to be given them, by the Mortgagee, in Writing under 
his Hand, atteſted by two or more Witneſſes of ſuch 


former Judgments, ſhall within fix Months after ſuch 


Notice pay off the ſame, or cauſe it to be vacated by 
Record, the Mortgagor, his Heirs, &c. ſhall have no 


Remedy againſt the Mortgagee in Equity, or elſewhere, 


for Redemption, but the Mortgagee may hold the ſame 
againſt the Mortgagor, and all claiming under him, as 
fully as if the ſame had been purchaſed abſolutely, 

And if any who have once Mortgaged, ſhall again 
Mortgage the ſame Lands to another (the former Mort- 


gage not being diſcharged) and ſhall not diſcover the 
fame to the ſecond Mortgagee in Writing, under his 


Hand and Seal, then alſo the Mortgagor ſhall have no 
Equity of Redemption againſt the ſecond Mortgagee. 
&c. But if there be more than one Mortgage at the 

| ſame 
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ſame Time, the ſeveral under Mortgagees ſhall have 
Power to redeem any former Mortgage. 
Not to extend to Bar the Widow of a Mortgagor 
from her Dower, who did not join with her Huſband 
in ſuch Mortgage, or otherwiſe lawfully exclude her- 
ſelf. | 

7 E. 2. c. 14. Upon all Bills of Foreclofate, where 
it appears by Affidavit, that any of the Parties neceſ- 


ſary to be ſerved, do abſcond, or are out of the King- 
dom, ſo as they cannot be Coed” wi:h Proceſs, but 


have been in the Kingdom within twelve Months next 
before ſuch Affidavit, the Court may order that Service 


of the Tenants of the mortgaged Premiſes, or of the 
Receiver of the Rents and Profits, and at the laſt Place. 


of abode of ſuch abſconding Perſon, ſhall be good Ser- 
vice; and upon ſuch Parties neglecting to appear, or 
not anſwering in four Terms after Service, the Plaintiff 
may proceed to have the Bill taken pro Confeſſo, and the 
Court ſhall make ſuch Decree as the Cafe will per- 
mit, e. 

Perſons reſiding out of the Kingdom ſhall be pro- 


ceeded againſt in the ſame Manner, leaving a Copy of 


a Subpœna at their laſt place of Abode in this King- 
dom, 

Provided, that if the Defendants or their legal Revre- 
ſentatives, ſhall within two Years aſter perſonal Service 
of the Decree, or if no perſonal Service, within ſeven 

Years after making it, pay, or give Security to pay the 
Coſts, and apply to the Court, to be let in to appear and 
Anſwer, the Court ſhall permit them ſo to do; and if 
no Defence ſhall be made within the Times aforeſaid, 
ſuch Decree ſhall be final. 

If any Bill be taken pro Cons. . the Plaintiff may 
give Notice that he intends to examine Witneſſes in two 
Months, and that Time being run out, he may by Or- 
der of Court examine de bene eſſe; but ſuch Depo- 
ſitions ſhall not be publiſhed, without the ſpecial Order 
of the Court. 

If after ſuch Bill be taken pro Confeſſo, the Defendant 
gomes in and Anſwers as before directed, and if any of 

the 
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the Witneſſes examined for the Plaintiff ſhall die, his 


Depoſition ſhall be as good as if Iſſue had been joined; 
but the Witneſſes who are living ſhall be re- examined, and 
their former Depoſitions ſuppreſſed. Minors, Feme 
Coverts, and of non ſane Memory, have two Years 


from Service of the Decree, after removal of their 
Diſability, to make a Defence. | 


An Aſſignment is the ſetting over or transferring 
the Intereſt a Man hath in a Leaſe or other Thing to 


another. And Aſſignments may be made of Lands held 


in Fee, for Life, or Years; of an Annuity, Rent- 
Charge, Judgment, Statute, &c. but as to Lands they 


are uſually of Leaſes and Eſtates for Years. 


Where Tenant for Years aſſigns his Eſtate, no Con- 
fideration is required; for the Tenure being ſubject to 
Payment of Rent, Oc. is ſufficient to veſt an Eſtate in 
the Aſſignee : In other Caſes, ſome Confideration muſt 
be paid. And if Leſſce for Years, aſſigns all his Term 


in his Leaſe to another, he cannot reſerve a Rent in the 
Aſſignment; for he hath no Intereſt in the Thing, by 


Reaſon of which the Rent reſerved ſhould be paid; and 
where there is no Reverſion, there can be no Diſtreſs: 
But Debt muſt lie upon it as on a Contract. 1 Mod. 
263. | 
Although a Leſſee make an Aſſignment over of his 


Term, yet Action of Debt lies againſt him for the Rent, 


by the Leſſor or his Heir, (not having accepted Rent 
from the Aſſignee:) But where a Leſſee aſſigns his 


Term, and the Leſſor his Reverſion, the Privity is de- 


termined, and Action of Debt doth not lie for the Re- 
verſioner againſt the firſt Leſſee. On an Aſſignment of 
the Leſſee, before Acceptance of Rent from the 
Aſſignee, the Leſſor may charge either the Leſſee or 
Aﬀignee with the Rent, at his Eledtion; tho' if he 


once accepts the Rent from the Aſſignee, knowing of 


the Aſſignment, he cannot afterwards bring Debt againſt 
the Leſſee for Rent. As the Rent iſſues out of the 
Land, the Aſſignee generally who has the Land, and is 
privy in Eſtate, is Debtor in reſpect thereof: Yet if an 


Aſſigament be made by an Aſfignee, to any one what- 
L | _— 7 
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146 Of Eſtates, Anceſtors Ch. III. 
ever, the firft Aſſignee is not ſueable for any Rent; 
here, if he be accepted by the Leſſor, the Admiſſion 
of one Aſſignee is the Admiſſion of twenty. Moor 
„ ep. 24-28. mY 
An Aſſignee is he who hath the whole Eſtate of the 


Aſſignor; and there is Aſſignee in Deed, being ſuch 
| Perſon to whom a Leaſe or Eſtate is aſſigned by Deed ; 


and Aſſignee in Law, whom the Law makes ſo without 
Deed 3 as an Executor appointed by Will is in Law 
Aſſignee to the Teſtator : But if there be Aſſign in 
Deed, the Aſſign in Law is not allowed. Where a 
grant is made to a Man and his Heirs, though the 


Word Aſſigns be not expreſſed, he may aſſign at his 


Pleaſure ; for the Word Affigns is included in Heirs: 
And Aſſignees may take Advantage of Forfeitures on 
Conditions, when they are incident to the Reverſion, as 


for Rent, &c. and regularly every Aſſignee of the 


Land may have Advantage of inherent Covenants; alſo 


Aſſigns are bound by ſuch Covenants, as a Covenant to 


repair, c. for the Benefit of the Eſtate, although not 
named. 1 Inſt. 215. Dyer 6. 1 And. 2. Cro. Elix. 
9 = 
But when a Covenant concerns a Thing not in Being 
at the Time of the Demiſe, as to make a new Edifice, 
c. the Aſſignee is not bound, except he be named in 


Expreſs Words; nor is he when named, if he Thing to be 


done; doth not concern the Thing demiſed ; or in Con- 
tracts merely Perſonal. A Leſſee covenanted for him- 


ſelf and his Aſſigns, to rebuild a Houſe before ſuch a 


Time, which he did not do, but after the Time expired 
he aſſigned the Term; and it was held that this Cove- 


' nant would not bind the Aſſignee, becauſe it was broken 


before the Aſſignment. 1 Roll. Abr. 915. Plowa, 
284. 1 Salk, 199. 


If a Man makes an Aſſignment, and yet keeps Poſ- 


ſeſſion of the Land, Cc. it ſhall be adjudged fradulent. 


VV 

By Stat. 7 W. 3. c. 12. No Eſtates, Leaſes, or In- 
tereſts, or any uncertain Intereſt out of Lands ſhall 
be aſſigned, granted, or ſurrendered, but by 9 3 
„ FR Note 
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Note in Writing, ſigned by the Parties, or their 
Agents. 


10. A Will is the Declaration of a Man's Mind and 
Intent, as to the Diſpoſition of his Lands or Goods, of 
what he would have done after his Death. The Com- 
mon Law calls that a Will, when Lands and Tene- 
ments are deviſed ; and where it concerns Chattels alone, 
it is termed a Teſtament. 1 I. 111. 

In a Will made of Goods there muſt be an Lieu 
named; but not of Lands only, without Goods, for 
Exdeutors have nothing to do with the Freehold. If 
Lands are given by Will, tis called a Deviſe, and Goods 
and Chattels a Legacy ; and there is this Diverſity be- 
tween Lands and Goods given by a Will, that when 
Lands are deviſed in Fee, or for Life, the Deviſpe {hall 
enter without any Appointment of others: But in Caſe 
of Goods, there muſt be the Aſſent of the Executor, 
Oe. Where Lands or Tenements only are deviſed by 


Will, the Will ought to be proved in the Chancery; if 


of Goode and Chattels it muſt be done in the Spiritual 
Court: And a Will both of Lands and Goods may be 
proved in that Court. 1 II. 111. Swinb. 24. 

All Perſons, who have a ſole Eſtate in Fee. lumple of 
any Lands, Tenements or Hereditaments, may give and 
deviſe the fame by laſt Will and Teſtament, at their 
free Will and Pleaſure ; fo as ſuch Perſons are not Feme 
Coverts, Infants, Perſons Non ſanæ Memoria, &c. 
whoſe Wills thali not be good in Law. Lands entai'ed 

are not deviſcable by Will; only Fee ſimple Lands, and 
Goods and Chattels. Rep. 31. 1 Delt. tots x7 5- 

The Conſtruckion of Wills is more favoured in Law 
than any other Deed or Conveyance, to fulh] the Intent 
of the Teftator ; becauſe the Teſtator is ſuppoſed to be 
inops Conſilii, and in a Hurry, and a Deviſe is not a 
Conveyance by Common Law, but by the Statute : The 
Deviſes before the Statute were by Cuſtom, and as 
Cuſtom enabled Men to diſpoſe of their Eſtates contrary 
to the Common Law; fo it exempted this Kind of 
Conveyance from the Regularity and Propriety required 


In other Conveyances ; ; and thus it came to paſs that 
L 2 Wills 
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Wills upon the Statute, in Imitation of thoſe by Cuſtom, 
gained ſuch favourable Conſtruction. Words in Wills 
are always conſtrued according to the Intention of the 
Parties that make them, as near as can be eollected; but 
the Words and Intent muſt agree with the Law; and if 
the Words are inſenſible and repugnant, they are void. 
3 Salk. 127, 128. 1 Inſt. 25, Plowd. 162. "Ws 
An Infant makes his Will for Lands, and when of 
Age he declares it as his Will, yet it is void; but an In- 
fant at fourteen Years old may make a Will of his Goods 
and Chattels. Although a Feme Covert cannot regular- 
ly make any Will; the Huſband may bind himſelf by 
Covenant or Bond to permit his Wife by Will to diſpoſe 
of Legacies, &c. and this will be ſuch an Appointment 
as he will be bound to perform; yet 'tis properly no 
Will, nor ought to be proved in the Spiritual Court: 
Of Things in Action, or what {he hath as her own as 
Executrix, by her Huſband's Conſent, tis ſaid ſhe may 
make a Will in Law; if in other Caſes ſhe diſpoſes of 
any Thing by the Agreement of the Huſband, the Pro- 
perty paſles from him to her Legatee, and it is as the 
Gift of the Huſband. A Perſon, when he makes his 
Will, ought not only to have his Memory to anſwer 
Queſtions, but. to have perfect Mind and Memory : 
And one muſt have as good diſpoſing Memory when he 
revokes his Will, as when he makes it: But if there be 
any Diſagreement of Witneſſes therein, their Tefti- 
mony is to be perferred, which depoſe that the Teſtator 
was of ſound Memory, for the Support of the Teſta- 
ment. 1 /n/?. 8g. Cro. Car. 219. Cro. Fac. 497. 
1 Mod. 211. Swinb, 67. 
If a Man bid another make his Will, and before it is 
done he dies, the Will is not good : Though if it be 
drawing up in his Preſence, it may be good, for the De- 
viſes finiſhed. A Will was made ſince the Statute 29 
Car. 2. by which Lands were deviſed, but no Name 
ſubſcribed to it, being ſealed in the Preſence of three 
Witneſles, was adjudged a good Will ; the Will being - 
written by the Party himſelf, and his Name in the Will, 
which was held a ſufficient Signing : And a Will may be 


good 
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good to convey Lands, altho' it be not ſealed; the Sta- 
tute of Wills, ſpeaking nothing of Sealing. Plawd; 
10. 343. 3Lev. 1. 2 Danv. Abr. 542. 

A Teſtator deviſed by Will all his Lands, Tene- 
ments and Eftate whatſoever, whereof he ſhould be 
poſſeſſed at the Time of his Death ; and after this he 
purchaſed Lands, &c. and it was held, that a Deviſe 
of perſonal Things was good, tho the Teftator had 
them not at the Time of the Will; but a Chattel real, 
as a Leaſe for Years, doth not paſs: And a Deviſe of 
Lands is not good, if the Teſtator at that Time had 
nothing in them. By Deyiſe of all a Man's Lands and 
Tenements, all the Lands he bath in Poſſeſſion, and 
alſo in Reverſion do paſs: But where a Perſon, having 
Lands in Fee, and other Lands for Years, deviſes all 
his Lands and Tenements, the Fee-ſimple Lands only 
paſs; tho' if he hath only Leaſes for Years, by ſuch 
Deviſe, thoſe Leaſes hall, paſs to the Deviſee. Gould/b. 
93. 1 Salk. 237. 2 Danv. 527. 

The Deviſe of all a Man's Inheritance carries a Fee · ſim- 
ple: Alſo Lands given to a Pexſon to diſpoſe of at Plea» 
ſure, makes a Fee. If there are no Words of Inhe- 
ritance in a Will, the Deviſee hath no more than an 
Eſtate during Life: Deviſe of all a Man's Eſtate, &c, 
paſſeth an Eftate for Life only, not a Fee by Implica- 
tion, So if one wills, that another ſhall have his Lands 
in D. and ſays not how long, &c. But if a Man 
deviſes Land by Will, paying 20/. the Deviſee hath a 
Fee ſimple, altho' the Money be not a hundredth Part 
of the Value of the Land: And yet if the Deviſe be to 
a Perſon, to the Intent that he out of the Profits pay 
ſo much to one, and ſo much to another, this is ſaid 
to be but an Eſtate for Life. Hob. 7 5. 2 Nelſ. Abr. 
9375 745. 4 Shep. Ab. 40. Dyer 342. Bridgm. 138. 

ED» 

A Decide to a Man and his Heirs Male makes an 
Eſtate tail; tho' ſuch a Gift in any common Conveyance 
would be a Fee ſimple, it not being ſaid of what Body, 
Deviſe to one who is Heir for Life, Remainder in 
Contingency, c. is good; and in theſe Caſes of Exe- 
2 cutory 
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cutory Deviſes, the Eſtate deſcends till the Contingency 
happens: By Way of future Executory Deviſe, a De- 
viſe to an Infant i ventre ſa mere ſhall take Place, If 
a Term is deviſed to A. for Life, with Remainder to 
B. this Remainder is good by Way of Executory De- 
viſe, for the Reſidue of the Term. And a Term may 
be deviſed to one for Life, with Remainders to ſeveral 
others for Life, when all the Perſons are in eſſe: Though 


if the Deviſe in Remainder be to a Perſon for Life, 


who is not then in Being, no Limitation of a Term 
may be beyond ſuch Eſtate ;_ as to another and his Iſſue, 
mY. 1 Infl. 27. Lutw. 798. egy: 28. 164. 
Sid. 451. 
"hs Wills a Deviſe may be to one, to the Uſe of ano- 
ther; and the Uſe ſhall be executed: And Deviſes muſt 


be of a Thing, and to a Perſon certain. Land given 


to a Man who ſhall marry my Daughter, or to a Man 


and his Children, &c. is certain enough: But a Con- 
dition in a Will, that one ſhall not marry ſuch a Perſon, 
"Sf. is unlawful and void. If a Legacy or Portion is 


given to a Woman, provided ſhe marries not without 
Conſent of another, it is only in Terrorem ; unleſs 


the Portion on ſuch Marriage be limited over to ſome 
other Perſon. A Man deviſes 1000 J. to his Daughter, 
if ſhe attain 21 Years, or at that Age; if ſhe dies be- 


fore, the Legacy is gone: Here in Caſe the Legacy 
had been, to be paid her at her Age of 21, then it is 
Debitum in præſenti & ſolvendum in futuro, and her 


Adminiſtrator, &c. ſhall have it, if ſhe die before. If 


where a Legacy is given generally by Will, the Lega- 
tee dies before due, it is extinguiſhed : And Legacies 
are not recoverable at Common' Law ; but in the Ec- 
cleſiaſtical Court, Chancery, &c. 2 Leon Swinh, 203. 
1 Mod. 300. 2 Ventr. 342. 

The laſt Will made by a Man fhal! Rand in Force; 
end there can be but one Will to take Effect, though 
there may be ſeveral Codicils to a Will. If in a Will 
there are two Deviſes of the ſame Thing, the laſt Deviſe 


takes Place: And as a latter Will doth overthrow 2 


former ; 3 ſo the latter Part of 4 Will overthrows the 
former 
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former Part of it. But where a Deviſe of Lands was 


to one in Fee, and in the ſame Will the ſame Lands 


were deviſed to another, this twas ſaid made them 
ointenants; and if a Deviſe is to one Perſon in Fee, 
and to another for Life, or Years, both Deviſes may 
ſtand. 1 == 112. Plowd. 341. N 11. See 
3 Med. 204. 207. 
A Will hath no Force il after the Death of the 


Teſtator; but then without any further Grant, Livery, 


Sc. it gives and transfers Eftates, and alters the Property 
of Lands and Goods, as effectually as any Deed exe- 
cuted in a Man's Life time; and hereby Diſcents may 
be prevented, Eſtates in Fee-fimple, Fee-tail, for Life, 
Years, Sc. may be made: And he that takes Lands by 
Deviſe, is in the Nature of a Purchaſer. Litt. 167. 

Lands may be releaſed to one and his Heirs by Will: 
but a Man cannot releaſe a Debt or Duty by his Will, 
tho' he may give and bequeath it. I Ventr. 39. 

By Stat. 14 & 15. Car.2.c. 19. It's made lawful 
for the Father of any Child under Age and unmarried 
at his Death, ( W des ſuch Father be of Age or not) 
by Deed or laſt Will atteſted by two or more Witneſſes, 


in ſuch Manner as he ſhall think fit, to diſpoſe of the 


Cuſtody and Tuition of ſuch Child ; and ſuch Diſpo- 
ſition ſhall be good againſt all Perſons claiming the Tui- 
tion as Guardjans in Socage or otherwiſe ; and ſuch Per- 
ſon may maintain an Action of Raviſhment of Ward or 
Treſpaſs, &c as a Guardian in Socage might do. 

7 Th By this Act, all Deviſes of Lands 
ſhall be in Writing, and Signed by the Party or ſome 
other Perſon by this Direction, and atteſted by three 
or more Witneſſes in his Preſence. And no Deviſe 
ſhall be revocable, otherwiſe than by ſome other Will 


or Codicil, or by burning or cancelling it by the Teſta- 


tor, or in his Preſence by his Directions. 
Any Eſtate purautre Vie is Deviſable by Will as 


aforeſaid, and if no ſuch Deviſe, it ſhall be chargeable. 


in the Heirs Hands, if it comes to him by Reaſon of 
a ſpecial Occupancy as aſſets by Diſcent, as in Caſe 
of Lands in F ce; and if no ſpecial Occupant, ſhall 
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go to the Executors or Adminiſtrators of the Party that 
had the Eſtate by Virtue of the Grant, and ſhall be 


Aſſets in their Hands. 

No nuncupative Will ſhall be good where the Eftate 
bequeathed exceeds 30 J. that is not proved by three 
Wit neſſes at leaſt, nor unleſs it be proved that the Teſ- 
tator had them to bear Witneſs, that it was his Will; 
nor unleſs made in his laſt Sickneſs, and in his Dwelling 


Houſe, or where he had been reſident by the Space of 


ten Days or more, except where he was ſurprized, or 
taken ſick, being from his own Home, and died before 
he returned, , 


After ſix Months paſſed after ſpeaking the Teſtamen- 


tary Words, no Teſtimony ſhall be received to prove 


a Will nuncupative, except ſaid Teſtimony or Sub- 


ſtance was committed to Writing in fix Days after mak- 


| ing ſuch Will. 
No Probate of any nuncupative Will, ſhall paſs the 


Seal of any Court till fourteen Days after Teſtator's 


Deceaſe, nor any Will received, unleſs Proceſs have. 
firſt iſſued to call in the Widow, or next to conteſt the 


ſame if they pleaſe. 

No Will concerning perſonal Eftate ſhall be repealed, 
nor any Clauſe therein altered by Words of Mouth 
only, except it be in the Teſtator's Life- time committed 


to Writing, and read to him, and proved to be ſo by 


three Witneſſes at leaſt. But this not to extend to Sol- 
diers in actual Service, or to Mariners being at Sea. 

And by 6 Ann. c. 6. All ſuch Witneſſzs as are good 
on Trials at Law, ſhall be good Witnelles to prove any 
nuncupative Will. 

I ſhall conclude this Head by Citing a few Points that 
have been adjudged concerning the due Execution of 
Wills, fince the Statute of 7 V. 3 

FJ. S. wrote his Will in his own Hand, but did n not 


ſubſcribe his Name, but ſealed it, and was Witneſſed 
in his Preſence by three ſubſcribing Witneſſes ; and 


adjudged a good Will within the Statute. 3 Lev. I. 
If 
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If a Man makes a Will in ſeveral Pieces of Paper, 
and there are three Witneſſes to the laſt, and none to 
the firſt, this is not a good Will. 3 Mod. 262. 

It is not neceffary that the Teſtator ſhould actually 
ſee the Witneſſes ſign their Names, if they ſign in his 
View, and he might ſee them if he would, tis ſuffici- 
ent; ſo if the T eſtator being ſick, ſhould be in Bed, 
and the Curtain drawn. 3 Salk, 688. Carthew. 
81. | 
| The Court held that this Statute had not taken away 
Revocations of laſt Wills by Acts in Law, as if the 
Teſtator ſhould afterwards make a Feoffment or any 
other Act contrary to, or inconſiſtent with his Will. 
Carth. 79. 

A Deviſe for forty 4 afterwards the Teſtator 

grants 2 Leaſe for twenty Years of the ſame Lands, 
'tis a Revocation pro tanto only. Cro. Car. 23. So a 
Mortgage in Fee ſubſequent to a Deviſe, is a Revocation 
pro tanto. But a Leaſe ſubfequent to a Deviſe in Fee 
revokes it not. Yaugh. 259. 1 Vern. 342. 
It has been held, that the Clauſe which ſays, no 
Will concerning Goods or Chattels ſhall be repealed 
or altered, Qc. relates to nuncupative Wills only; 
for the Statute no where mentions how Wills in Writing 
of a Perſonal Eſtate are to be made. 3 Chan. Rep. 
I 

15 ſhall next fet down the Subſtance of the Regiſtry 
Act of the 6th Ann. c. 2. which ordains a publick Of- 
fice for Regiſtring Memorials of Deeds, Conveyances, 
and Wills to be kept in Dublin. And every ſuch Deed 
or Conveyance regiſtered as the Act preſcribes, {hall be 
good and effectual according to the priority of Time 
of regiſtering the Memorial, according to the Right, 
Title, and Intereſt of the Perſon n agalnſt 
every other Deed of the ſame Lands. 

Every Deed or Conveyance not Regiſtered, ſhall be 
deemed as fraudulent and void, not only againſt ſuch 
Deed Regiſtered as aforeſaid, but likewiſe againſt any 
Creditor by Judgment, Recognizance, Oc. as for and 
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concerning the Lands contained in ſuch Memorial Re- 
giſtered. 
Memorials of Wills, ſhall be under the Hand and 


Seal of ſome or one of the Deviſees, his Guardian, or 


Truſtees, atteſted by two Witneſſes, one of which 
ſhall prove by Affdavit the Signing and Scaling of ſuch 


Memorial. 


Not to extend to Leaſes not exceeding twenty-one 
Years, where the actual Poſſcflion goes with the Leaſe. 

A Memorial of ſuch Deeds, Wills, c. executed 
above ſixty Miles from Dublin, ſhall be entered by the 
Regiſter, if an Affidavit ſworn before any of the Judges 
of Aſſiſe, or Juſtices at the General Quarter Seſſions, 
or before a Commiſſioner in the Preſence of two or mare 
Juſtices, be brought with ſaid Memorial, 

Any Perſon who ſhall forge fuch Memorial « or Cer- 


tificate is liable to the Penalties of Stat. 28 Eliz. and 


any one forſworn in any of ſaid Caſes before the Re- 


giſter is liable to the ſame Penalties as if the Oath was 
made in a Court of Record. 
Provided if the Deviſee in any win. by ſome ine- 


vitable Difficulty without his wilful Default, ſhall be 
difabled to exhibit a Memorial within the Time before 


limited, it ſhall be ſufficient if Regiſtered | in ſix Months 


after the Impediment removed. - 

And by 8 Aun c. 10. A Memorial of all Convey- 
ances, and Wills in Great-Britain, and the Deviſees re- 
ſiding there, whereby any Lands in Jreland may be 
affected, ſhall be entered by the Regiſter; if an 
Affidavit ſworn before one of the Judges of any Court 
in Weſtminſter-hall, or a Maſter in Chancery, or before 


the Juſtices of Peace at any General Quarter Seſſions 
in Great-Britain, be brought with the Memorial to the 


Regiſter, in which Affidavit one of the Witneſſes to 


the Execution cf the Deed, ſhall ſwear he ſaw 1 it exe- 


cuted, Cc. 

Where Memorials of Mortgages ſhall be ret if 
afterwards a Certificate ſhall be broupht to the Regiſter 
Signed and Sealed by the Mortgagee, his 3 Fc. 


atteſted by two or more Witneſles, one of which ſhall 


by 


„ a Ma 
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by Affidavit prove the Money paid, and that he ſaw 
the Certificate ſigned by the Mortgagee, the Regiſter 
ſhall make an entry in the Margin of the Regiſter 
Book, that ſuch Mortgage was diſcharged. 

8G. 1. c. 15. By this Act, where any Grantee 
or Deviſee dies before they execute a Memorial, their 
Heirs, Executors, Adminiſtrators or Aſſigns, ſhall 
ſign a Memorial of ſuch Deed or Will, Cs. 
Where any one requires a negative Certificate, he 
' ſhall lodge with the Regiſter a Note in Writing under 

Hand as the Act preſcribes, which ſhall be filed, and 
thereupon the Regiſter ſhall give a negative Certificate 
as therein atteſted by two or more Witneſſes. In Caſes 


of Mortgages, when Payment of the Money cannot 


be proved (as directed by 8 Ann.) if at any Time after- 
wards a Certificate is brought to the Regiſter ſigned and 
ſealed by the Mortgagee his Executors, &c. atteſted 
by three Witneſſes, and ſuch Mortgagee, Cc. making 
Affidavit, that he knows not of any other Perſon con- 
cerned in Intereſt in ſuch Mortgage, and one of the 


Witneſſes to ſuch Certificate, ſwears he ſaw it ſigned 


and ſealed, and ſuch Affidavit ſworn by the Mortgagee, 
&c. and upon the Mortgagors producing to the Regiſter 
the original Mortgage cancelled, Sc. he ſhall make an 
Entry that ſuch Mortgage was ſatisfied and diſcharg- 
ed. | | 8 | 

5 G. 2. c. 4. No Writing executed by any Tradeſ- 
man or Shopkeeper whereby any of his Effects may 
be chargeable after his Death, with the Payment of 
any Money to or in truſt for his Widow or Children, 
ſhall bar his Creditors from recovering their Debts out 
of his Aſſets, but every ſuch Writing ſhall be void as 
to ſuch Creditors unleſs the ſame or a Memorial be Re- 


giſtered as by the former Acts, within four Months aſter 
Feecuting the ſame. 


SEcT.. z. Eſtates in Goods and Chattels, with ſeme 


Things thereto relating, and how they may be releaſed, 
I ſhall treat of under, | 


1. Bills 
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1. Bills of Sale of Goods. 

2. Gifts of Goods and Chattels. 

3. Agreements, Contracts and Covenants. 
4. Bonds and Obligations for Money. 
5. Letters of Attorney to receive Debts. 

6. Releaſes of Debts and Actions, c. 


Is A Bill of Sale is an Inſtrument uſed for transfer- 
ring the Property of Goods and Chattels : And it can 
never be without a Conſideration. | 

A Perſon may at any Time ſell his Goods, even 
though an Execution be coming out againſt him ; unleſs 
there is a private Truſt between the Parties, and the 
Writ of Execution is delivered to the Sheriff, Ec. 
And where a Bargain is, that one ſhall give me ſo much 
for a Horſe, and he gives one Shilling or a Penny in 
_ Earneſt, which I accept, this is a perfect Sale, Ney 

Max. 87 

Where one agrees for Goods ſold, the Bayer muſt 
not carry them away before paid for; except a Day of 
Payment is allowed him by the Seller. The Seller of 
Things is to keep them for a reaſonable Time, for De- 
livery : But where no Time is appointed for the De- 


. livery thereof, or for Payment of the Money, it is 


generally implied that Delivery be made immediately 
and Payment on the Delivery. And on Sale of Goods 
in a Shop, &c. the Seller may not bring an Action for 
the Money agreed, till the Goods are delivered. Ney, 
87. 2 Salk. 61. | | 
It hath been held, that on Sale of Goods, if Earneſt 
be given to the Seller, and Part of them is taken away 
by the Buyer, he mult pay the Reſidue of the Money 
upon fetching away the Reit, becauſe no other Time 
is appointed; and the Earneit binds the Bargain, and 
gives the Byer a Right to demand the Goods, but a De- 
mand without paying the Money is void: And if the 
Buyer doth not take away the Goods, and pay the 
Money, the Seller ought to require him ſo to do; and then 
if he doth not do the ſame in convenient Time, the 
Bargain 
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Bargain and Sale is diſſolved, and the Seller may diſpoſe 
of them to any other Perſon. 1 Salk. 113. 

A Sale of Goods upon a Sunday, tho* in a Fair or 
Market, will not alter the Property: And in Markets, 
all Contracts for any Thing ſold there, to make them 
binding, are to be made as follows: The Sale is to be in 
a Place that is open, and in a proper Place for ſuch 
Goods; it muſt be a Sale for valuable Conſideration, and 
the Buyer is not to know that the Seller hath a wrongful 
Poſſeſſion; the Sale not to be fraudulently betwixt two, 
to bar another; there is to be a Sale and à Contract, by 
Perſons able to Contract, and the Sale may not be in 
the Night, but between Sun and Sun! ; and Toll muſt be 
paid, where required by Statute, &c. Alſo there are 
Toll-takers or Book-keepers, who enter the Names of 
Buyers and Sellers of Horſes, &c. which are to be rid 
or ſtand in the open Fair or Market one Hour ; and all 
the Parties to the Contract muſt be preſent with the 
Horſe : The Sellers ſhall —_— An > Vouchers of 
the Sale to them, c. 2 Inst. Nn TI he 
buying of Cattle, Corn, and Viekuals? by the Way be- 
fore brought to a Fair or Market, &c. is called Fore- 
Malling, and puniſhable by Impriſonment, Loſs of 
Goods, &. 

By Stat. 7 V. 3. c. 12. A Contract for the Sale of 
Goods for 10 J. or upwards, ſhall not be good, except 
the Buyer receive Part of the Goods ſold ; or gives ſome- 
thing in Earneſt to bind the Bargain; or ſome Note 
thereof be made in Writing, ſigned by the Party to be 
charged with the Contract, c. And, where Contracts 
are not to be performed in a Year, they muſt be in Writ- 
ing, or no Action can be brought on them; ſo that a 
Contract for Goods under 10 l. Value, if not to be had 
in a Year, mult be in Writing, or ſhall be void: But 
if no Day is ſet, or the Time is uncertain, &c. they 
may be good without. 

If a Man affirms Things ſold are of ſuch a Value, 
when they are not, this is 901 actionable; tho' it is, if 
he actually warrants them: But where one warrants any 
Thing ſold, after the Time of Sale, it is not good; 
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for 'tis to be at the Time of the Sale to be binding. 


2 Cro. 4. 386. 


A Perſon recommending a Stranger to a Tradeſman, 
who thereupon ſells Goods on Truſt to ſuch Stranger; 


this by the Law of Merchants may make the Recom- 


mender an{werable. bid. 1. 
2. A Gift of Goods is made either by Deed, by 
Word, or in Law: And all Goods and Chattels per- 


fonal may be given without Deed, except in ſome 
ſpecial Caſes. Perk. 57. 8 : 


But a general Gift of all a Man's Goods without any 


Exception, though this be by Deed, it is liable to Suſpi- 


cion as fraudulent, to deceive Creditors : And therefore 
whenever any Gift ſhall be made, in Satisfaction of a 
Debt, it is good to make it in a publick Manner before 
Neighbours ; that the Goods and Chattels be appraiſed to 
the Value, and the Gift expreſly made in Satisfaction of 


the Debt; and that on the Gift of the Goods the Donee 


take Poſſeſſion of them, &c. 4 Rep. 80. Hob. 230. 
As to Gifts by Woid, if a Man intending to give a 
Jewel to one, ſay to him, here I give you my Ring, 


with the Ruby in it, &c. and with his own Hand de- 


livers it to the Party ; ; it would be a good Gift, not- 
withſtanding the Ring ſhould bear any other Jewel, be- 
ing delivered by the Party himſelf to the Party to whom 
given. Here a Gift of any Thing without Conſidera- 
tion, will be good ; but it is revokable before the De- 


livery to the Donee of the Thing given : And in caſe I 
give to you one of my Horſes in my Stable, there you 


ſhall have your Election to chuſe which you will. Bac. 
Max. 87. fenk. Cent. 10g. 1 Toft. 145. 

The Gift in Law is when a Min is married to a Wo— 
man, the Law gives all the Goods of the Wife to the 
Huſband by the Marriage; and if a Perſon be made 
Executor of a Will, on his taking upon him the Execu- 
torſhip, the Law gives and transfers the Property of the 
Teſtator's Goods to ſuch Executor: Though in theſe 


. Caſes, it is as it were conditional; for the Huſband is 
liable to the Debts of the Wife, and the Executor to 


the Debts of the Teſtator. 1 %. 35 1. . 
| | 1 
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Tt is the the ſame where one takes my Goods as a 
Tre paſſer, and I in an Action recover Damages for 
them; the Law gives him the Property of the Goods, 
he having paid for them. 2 Shep. Abr. 266. 

3. Agreement is the mutual Conſent of Parties, or 
joining together of two or more Minds, in any Thing 
done, or to be done. A Contract is a Bargain between 
two Perſons, where one Thing is given for another, 
which is called Quid pro quo; and if there be not one 
Thing for another, or ſome Conſideration, it is a nude 
Contract and void in Law. A Covenant is an Agree- 
ment made by Deed in Writing, between two or more, 
to do or not to do ſome Act agreed upon betwixt them. 
Terms de Ley 32. 459. 
Agreements are cither executed already at the Begin- 
ning, or executory, to be performed in futuro; and are 
governed by the Intention of the Parties: They ought 
to be perfect, full and compleat, ſo as to be executed 
with a 8 ; or give an Action or other Re- 
medy for it. . en without Satisfaction is as 
nothing; ns a forced Agreement of the Party is ac- 
counted no Agreement; therefore he that did agree to 
the Thing ſhall not be compelled to perform it. Plowd. 
290. 2 Mad. 8. Cro. Car. 193. 

Any Thing under Hand and Seal, which imports an 
Agreement, will amount to Covenant: And a Proviſo 
by Way of Agreement amounts to Covenant. And a 


Covenant is either in Fact, or in Law: In Fact is that 


which is expreſly agreed between the Parties, and inſert- 
ed in the Decd ; and in Law is that Covenant which the 
Law intends and implies, though it be not expreſſed in 
Words. A Servant covenants aid agrees to ſerve me a 
Year, and I covenant to pay him a dum of Money for 
it; here he may have an Action againſt me, altho' he do 
not ſerve me ; but then I may oblige him to ſerve out 
the Time. I Lev. 155. 1 Inſt. 204. 

A Covenant is no Duty *till broken : In Covenants 
the laſt Words, that are general, ſhall be expounded by 


the firſt Words which are ſpecial and particular: And if. 


fome Covenants in a Deed are good and lawful, and 
| others 
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others not; thoſe againſt Law are void, and the other 
ſhall ſtand good. 2 Ventr. 218. Plorod. 287. 11 
Rep. 27 


There may be Articles of Agreement made, to be 
performed only by the Parties; or by them and their 


Executors, &c, wherein both of them are obliged to 
do ſomething, according to the Matter agreed upon. 

4. Bond or Obligation is a Decd in Writing Obliga- 
tory, whereby one doth bind himſelf to another, under 
his Hand and Seal, to pay a Sum of Money, or do ſome 


other Act: A Bond contains an Obligation with a Penal- 


ty, &c. and a Condition, which. expreſly mentions 
what Money is to be paid, or other Thing to be per- 


formed, and the limited Time ;for Performance thereof, 


for which the Obligation is peremptorily binding. And 
a Bond differs from a Bill, which is generally without a 


Penalty or Condition, though a Bill may be 9 


1 Inſt. 172. 

A Bond or Obligation may be made from one to one, 
to two, three or more; or be from two Perſons or more, 
to one, two, three, Sc. If a Bond hath not a Date, 
or hath a falſe or impoſſible Date, if it be ſealed and 
delivered, it is a good. Obligation from the Delivery: 
And if one binds himſelf to pay Twenty Pounds, but 


doth not ſay when it ſhall be paid, the Bond is good, and 
Money due preſently. Alſo in caſe 4. binds himſelf to 


B. in Thirty Pounds to be paid to HA. whereas it ſhould 


be to B. the Obligation will. be good, and the Solven- 


dum void. 2 Rep. 5. 1 Inſt. 108. 209. 3 Lev. 21. 
137. 8 5 
All Conditions of Bonds muſt be to do Things laws 
ful and poſſible: And when the Matter or Thing to be 
done, or not to be done by a Condition, is unlawful, 


or impoſſible; or the Condition is repugnant, inſenſible 
or incertain, the Condition is void, and in ſome Caſes 


the Obligation likewiſe. And if a Thing be poſſible at 
the Time of making the Obligation, and afterwards be- 
comes impoſſible by the Act of God, or of the Law, or 
of the Obligee, the Obligation is diſcharged : But ſome- 


times an Obligation may remain ſingle, where a Con- 


dition 


FOO EIS RT nn . $98 2 
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dition is impoſſible c. and if Money be not paid ac- 


cording to the Condition, the Obligation becomes lingle. 
10 Rep. 120. Dyer 51. Cro. Elia. 780. 

A Condition of a Bond to do any Act evil in itſelf, 
is void: Bonds made by Intants, Feme Coverts, &c. 
are not good ; and if made by Women, where pre- 
vail'd upon by Flattery, c. they may be relieved in 
Chancery Obligations by Dureſ> are void; ſo are 
Bonds concerning buying and ſelling Offices made to 


avoid the Debt or Duty of others, by Fraud ; obtained | 


by Gaming, Cc. by divers Statutes, 

And Bonds made for more than 6/. per Cent. 
per Annum Intereſt in Ireland, or 51. in England, 
are void as uſurious; and the Receiver ſhall for- 
feit treble the Value of the Money lent. But it 
is not Uſury if the Intereſt be higher, where poſſibly 
both Principal and Intereſt are in Danger, upon a Con- 


tigency, or Caſualty ; or if there is a Hazard that one 


may have leſs than his Principal: And if a Perſon ſe- 


cure both Intereſt and Principal, if it be at the Will 


of the Party who is to pay, it is no Uſury, So where 
a Man is to pay a large Sum by way of Penalty, and 
in lieu of Damages, for Non-payment of the principal 
Debt; when he might repay the Principal at the Time 
agreed, and avoid the Penalty. 2 1ſt. 89. 2 Gro. 208. 
677. Show. 8. I Lut. 273. 

A Bill obligatory written in a Book, with the Party's 
Hand and Seal to it, is good: And if a Bill runs, 
I have received of A. B. the Sum of Twenty Pounds, 
which I promiſe to pay, &c. Or, I owe to him 201. 
or had of him that Sum, to be paid at, &c, or if 
the Bill be, I ſhall pay to C. D. 10 J. Wc. theſe and 
the like are good Bills, Cro. Elix. 613. 2 Rell. 146. 
22 £. 

© Cas of Attorney is a Writing authorizing 

an Attorney to do any lawful Act for another; in 
like manner as the Party authorizing might do the fans, 
And what a Man may do by himſelf, he may gene- 
rally do by another Perſon. Vet. Symb. Par, 1. 
M The 
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The Nature of this Inſtrument is to give the Attor- 
ney the full Power and Authority of the Maker, to ac- 
compliſh the Act intended to be performed: And ſome- 
times theſe Writings are revocable, and ſometimes not 


ſo; but when they are revocable, it is uſually a bare 


Authority only; and they are irrevocable when Debts, 


Oc. are aſſigned to another, in which Caſe that Word 


is inſerted. Plowd. 4 
In Caſes of Common Letters of Attorney, the 


Power given muſt be ſtrictly purſued, or the Act of the 


Attorney ſhall be void; and a Man may limit his Au- 
thority as ſtrictly as he pleaſes. If the Attorney does 
leis than the Authority mentions, it is void; but if he 
doth more, it may be good for ſo much as he had 
Power to do: And notwithſtanding the ancient Opi- 
nions for purſuing Authorities with great Strictneſs; 
yet in Caſe of delivering Livery and Seiſin of Lands, 


they have been always favourably expounded of latter 


Times 3 ; unleſs where it hath appeared that the Attor- 
ney's Power was not followed at all. 1 Iuſt. 258. 2 
Mod. 79. 

Letters of Attorney are 1 General, or Special; 
and ſaid to be revocable in their Nature, tho they are 
otherwiſe made: And by the Death of the Party giving 
it, the Power given by Letter of Attorney generally 


determines. 8 Rep. 82. 


6. Releaſe is an Inſtrument extending not only to 
the Giving up or Diſcharging a Right in Lands, &c. 


but alſo to Goods and Chattels, and the Releaſing 
Debts, Duties and Actions. Lit. 492. 

Releaſes are likewiſe expreſs by Deed, or implied 
by Law; as when an Obligee in a Bond makes the 
Obligor Executor, or a Feme Obligee takes the Obligor 
to Huſband, &c. theſe are Releaſes in Law. A Re- 
leaſe by Decd of a Right or Action may not be for a 
Time; if made but for an Hour, it will be good for 
ever: And a Man cannot releaſe a Perſonal Thing 
upon Condition, but the Condition will be void, and 
the Releaſe enure to him who made it, for ever. If a 
Duty be uncertain at firft, to be made certain after, be- 


ing 


S 
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ing in the mean Time but a mere Poſſibility, it can't 
be releaſed : But a Duty certain may be releaſed before 
the Performance of it. 1 Ia. 264. 8 Rep. 136. 
Litt. 467. 10 Rep. 11. Cro. El. 580. 

All Debts and Duties mav be releaſed, before or 
after due, by apt Words A Releaſe of all Manner 
of Actions bars and diſcharges all Real, Perſonal and 
Mixt AQions, ſubſiſting at the Time of the Releaſe, 
and Bonds, Statutes, &c. But not Executions. or 
Writs of Error, tho' a Releale of all Suits, will be 
a Bar to an f xccuſion: The Releafe of all Actions may 
not diſcharge a Covenant before broken ; but by Releaſe 
of Covenants, a Covenant not broken may be releaſed. 
| Releaſe of all Quarrels, Oc. amounts to a Releaſe of 
all Actions. Litt. 406. 1 nf. 285. 292. 1 Rep. 
112. 4 Rep. 63. 

By a Releaſe of all Debts, Debts upon Speclalties, 
Executions, &c. are diſcharged: And a Releaſe of all 
Duties, diſcharges all perſonal Actions, Judgments, 
Executions and Obligations; but Releaſe of all Dues 
will not bar a Writ of Account, there being nothing 
due before Account made up. A Releaſe of 'all Actions 
may be a good Bar in Account. By Releaſe of all 
Demands, all Rights and Titles to Lands, Conditions 
before broken or after, Covenants broken, Rents, An- 


nuities, Debts, Duties, Contracts, Obligations, Re- 


cognizances, Statutes, Judgments, Executions, Ec. 
all Manner of Actions Real and Perſonal, are barred 
and diſcharged ; for this is the beſt Relcafe of all, and 
includes in it moſt of * others. 2 Roll. Abr. 404. 
Lit. 508. 1 Inſt. 291. 8 Rep. 15 3. Dyer 56. 

The Releaſe of all Demands, altho' ſo extenſive, is 
no Bar in a Writ of Error, to raverſe an Outlawry, 
nothing being demanded by ſuch Writ : It muſt be re- 
leaſed by ſpecial Words. A future Act may not be 
releaſed by Releaſe of all Demands ; and a Releaſe be- 
fore any Rent due, of all Demands that the Releſſor 
had or ſhould have againſt the Releflce, hath been ad- 
Judged not to releaſe the accruing Rent. An Gbligation 

ſubſequent is not diſcharged or avoided by this Releaſe : 
* 2 'T hough 
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164 Of Eſtates, Anceſtors, Ch. III. 
Though where a Man is bound in a Bond to pay Mo- 
ney at a Time to come, a Releaſe before will be a 
good Bar; as it is a Debt preſently, though payable 
afterwards. 8 Rep. 152, 1 Inſt. 291, 1 Lev. 99. 

2 Lev. 210. Lit. 512. 

A Releaſe to one Perſon, whete there are ſeveral 
jointly bound, &c. diſcharges the others: And an Ac- 
knowledgment under Hand and Seal that a Debt is ſa- 


| tisfied, is a 3 Releaſe of ſuch Debt. 2 Roth Abr. 


410. 9. Rep. 52. 


ITIM 4. I now come to Tenures and Holdings of 


Lands, by the Common Law, which are, 


5, In Dower. 
6. For Term of Life: 
7. For Term of Years: 

8. At Will, Sc. 


1. In Fee-fimple. 
2. In Fees tail. 
In Tail after Poſ+ 
ſibility of Iſſue. 
4. By the Curteſy. 


TENANT 


1. Tenant in Fee- ſimple is where one hath Lands 


# and Tenements of Inheritance, To hold to him and 


his Heirs for ever: To have Fee is to have an Inhe- 
ritance; and to have Fee- ſimple implies, that it is with- 
out Limitation to what Heirs ; but to Heirs generally. 
And a Man cannot have a greater Eſtate» 1 It. 
1,2 

The Word Heirs makes the Inheritance: : And an 
Eſtate granted, to hold to a Man for ever; or te him 
and his Aſſigns for ever, is only for Life, the Words 
his Heirs being wanting. A Gift to one and his Chil- 
dren, and their Heirs, is a Fee ſimple to all jointly that 
are alive: Though if Lands be given to a Man and his 


Heir, in the ſingular Number, it is but for Life; and 


the Heir cannot take by Diſcent, he being but one, and 
therefore ſhall take Nothing. Where Lands are given 
or granted to a Man and his Succeſſors, this creates 


no Fee-fimple; except it be to a Corporation, when 
it doth. 1 Inst. 8, 9. Lit. Set, 1. 


A Fee- 
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A Fee- ſimple determinable upon a Contingency is a 
Fee to all Intents; tho' not ſo durable as an abſolute Fee: 
And there are ſaid to be three Sorts of Fee-fimple : 
Fee abſolute to a Man and his Heirs for ever ; Fee- 


ſimple conditional, when the Eſtate is defeaſible by not 


performing a Condition; andja qualified Fee, which 
may be defeated by a Limitation, Sc. But a Fee Con- 


ditional or Qualified are not properly Fee ſimple. A 


Rent or Annuity is granted to one and his Heirs, this 


is a Fee-ſimple Perſonal, Vaugh. 273. 1 Inſt. 2, 18. 
10 Rep. 87. 

At the Common Law, all Eſtates were v Fer- ſimple 
and all other Eſtates are derived out of it, ſo that there 
muſt be a Fee at laſt in ſome Body: But a Fee {imple 
cannot be limited upon a Fee- ſimple; nor may any 
Remainder, as it is an abſolute Eſtate, and nothing can 
be after it. Although Fee-fimple is the moſt ample 
Eſtate, it is ſubject to many Incumbrances, c. 4 Inſt. 
206. Dyer, 33. 1 Plowd. 

In pleading Eſtates in Fee ſimple, it may be gene- 
rally alledged ; but Effates-tail, &c. are to be particu- 
larly ſhewn. 1 Inft. 11, 30g. 


2. Tenant in Tail is when a Man hath an Eſtate of 


Inheritance, limited to him and the Heirs of his Body 
begotten, or to be begotten. Here the Word Body 
makes the Eſtate-tail, which may be reſtrained to Males 


or Females of the Body ; and there muſt be the Words 
Heirs. 1 Int. 20. 


All Lands of Inheritance, and Inheritances ſavouring 


of the Realty, may be entailed ; Rents, Profits, Uſes, 
Offices, c. which concern Lands; or certain Places, 
c. But where the Grant of an Inheritance is meerly 
Perſonal, or exerciſed with Chattels, and not iſſuing 
out of Land, no Entail may be made: And a Leaſe 
for Years to a Man and the Heirs of his Body, will be 
void ; becauſe the Chattel cannot be turned into an In- 
heritance ; but it may be affigned in Truſt to permit 
the Iſſue in Tail, Oc. to receive the Profits. It is 
incident to the Eſtate of Tenant in Pail, to be diſpu- 
nſbzvbi's of Waſte; that the Wife of the Donee ſhall 
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be endowed ; and the Huſband of a Feme Donee be 


Tenant by the Curteſy ; that the Tenant in Tail may 
ſuffer a common Recovery; ad that ſuch Tenants may 
levy a Fine to bar ifiuves, Sc. alſo they may make 


Leaſes according to the Statute 10 Car. 1, and by Cuſ- 


tom grant Lands by Copy, oc. 1 Inft. 190, 224. 4 
It. 87. 10 Rep. 38. 


The Tenure in Fe ee tail is G ancrkl; where any Lands 


or Tenements are given to a Man and the Heirs of his 
Body begotten, or to a Woman and the Heirs of her 


Body begotten ; or it is Special, when Lands and Te- 
nements are given to a Man and his Wife, and to the 
Heirs of their two Bodies begotten. In the firſt Caſe 
whatever Woman the Man takes to Wife, or whatever 
Man the Woman takes to Huſband, the Iſſue by any 
of them may inherit one after another; but in the laſt 
Cafe, none ſhall inherit but thoſe that are begotten by 
the Man and his Wife particularly named. And with 
reſpect to theſe Eſtates it is held, that a general Tail 
and Special Tail may not be credtid at one and the 
ſame Time; if they are, the General, which is greater, 
will fruſtrate the Special. Lite. 14, 16. 1 Inft. 20, 
28. 5 5 
Where Lands are given to the Huſband and Wiſe, 
and the Heirs of their Bodies, both of them have an 
Eſtate in Special Tail: If Lands and Tenements are 
given to a Man and his Wife, and to the Heirs of the 
Body of the Man, the Huſband hath an Eſtate in Ge- 


neral Tail, and the Wife an Eſtate for Liſe ; becauſe 


the Word Heirs relates generally to the Body of the 
Huſband. And if the Eftate is made to the Huſband 
and Wife, and to the Heirs of the Body of the Wife, 
there the Wife hath an Eftate in Special Tail, and the 
Huſband for Term of Life only; the Word Heirs 
relating to the Body of the Wife to be begotten by that 
particular Huſband. If an Eftate be limited to a Man's 


Heirs which he ſhall beget on his Wife, it creates a Spe- 


cial Tail in the Huſband, but the Wife will be entitled 
to nothing. 1 Inſt. 22. Litt. 26. 


An 


7 


. . ano: A as Ras 


Sec. 4. Heirs, Executors, &c. 

An Eſtate Tail may be by Implication ; where a 
Man gives Lands to his Son for Lite, and after his De— 
ceaſe, to the Iſſue of bis Body, &c. and for Want of 
ſuch Iſſue, Remainder over: And in this Caſe it was 
| held. that a Recovery by the Son was well ſuffered. 
Lands given to Perſons that are unmarried, and the 
Heirs of their Bodics, is a good Eſtate tail; fo if given 
to a married Man, and another Man's Wife, for the 
Poffibility that they may intermarry, 1 III. 25. 10 
Rep. 50. 15 H. 7. 3 Salk. 256. 

Intails are generally created upon Marriage Settle- 
ments; and were introduced by the Statute of Heim. 
2. 13 Ed. 1. And if Tenant in Teil die without 


Iſſue, the Donor or his Heirs may enter as in Reverſion. 
Lit. 18. 


is where any Lands, &c. are given to a Man and his 


Iſſue had betwixt them, the Survivor hath an Eſtate in 
Tail after Poſſibility of Iflue, &c. Lit. 32. 

None can have this Eſtate but the Donee in Special 
Tail; on a General Tail it cannot be, by Reaſon of 
the Poſſibility of Iſſue: And if the Donees in Special 
Tail have Iſſue, and the Iflue die without Iſſue, ſo that 


Entail ; the Survivor of the Donees will have an Eſtate 


puniſhable for Waſte, like Tenants for Life, Cc. 
i Inſt. 27. 29. 

If one gives Land to a Man and his Wife, and the 
_ Heirs of their two Bodies, and they live till each of 
them are one Hundred Years old, and have no Iſſue; 
yet do they continue Tenant in Tail, for that the I aw 
ſceth no Impoſſibility of having Children: But when 
a Man and his Wife are Tenants in Special T ail, if 
the Wife die without Iflue, there the Law ſeeth an 
apparent Impoſſibility, that any Iſſue that the Huſband 
can get ſhould inherit the Eftate. 1 Int. 28. 


M 4. _ Eſtates 
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3. Tenant in Tail after Poſſibility of Iſſue extin& 


Wife in Special Tail, and either of them dies without 


there is none left which may inherit by Force of the 


tail after Poſſibility of Iſſue. And theſe Tenants are not 
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168 Of Eſtates, Anceſtors, Ch. III. 
Eftates in Tail after Poſſibility of Iſſue, c. now ſel- 


dom happen, ſuch Accidents being guarded againſt by 


* 

Tenant by the Curteſy is when a Man taketh 
A Wife ſeiſed in Fee-fimple, or in Fee-tail gencral of 
Lands or Tenements, or ſeiſed as Heireſs in Special 


Tail, and hath Iſſue by her Male or Female, born a- 


live, which by any Poſſibility may inherit, and then the 
Wife dies ; the Huſband ſhall hold the Land during his 
Life, by the Curteſy of England, being a Privilege 
not allowed in any other Kingdom but that and Ireland. 
1 Inſt. 29. 

If a Woman Tenant in Tail general takes a Huſband, 


and hath Iſſue by him, which Iſſue dieth, and the Wife 


alſo ſome Time afterwards dies in the Life- time of the 
Huſband, without having any further Iſſue, here the 


Huſband ſhall be Tenant by the Curteſy ; for though 


the Eſtate-tail be determined, yet the Huſband is in- 


titled by the firſt Iſſue before the Eſtate was ſpent. And 


four Things are requiſite to Eſtate by the Curteſy ; Mar- 


_ riage, Seiſin, Iſſue, and Death of the Wife: And this 


ought to begin by the Iſſue, and be conſummate by the 


| Wife's Death; and the i ftate of Tenant by the Cur- 
teſy ſhould es the immediate Diſcent. Terms de Ley 
206. 1 Ii. 3 
Where "AF "deſcend to the Wife, after Iſſue by her, 
the Huſband ſhall be Tenant by the Curteſy: But if 


Lands he given to a Woman, and the Heirs Male of 
her Body, and ſhe hath Iſſue by her Huſband a Daugh- 
ter, and then dies; the Huſband ſhall not be Tenant 
by the Cuiteſy, for this Iſſue cannot poſſibly inherit 
the Lands. I Int. 29 

And of a bare Rioht, Title, Uſe, or of a Rever- 


ſion, or Remainder expectant, a Man may not be Te- 


nant by the Curteſy ; nor of a Seiſin in Law: Though 
ef a Rent in Fee, or of an Advowſon, if the Wife 


die before Rent is due, or the Church becomes void, 


the Huſband may be Tenant by the Curteſy; becauſe 
it was out of his Power to procure any other Seiſin. 
1 Int. "$0.3; N. B. 149. 

5 The 
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3.1 Tenant in Dower is where a Man is ſole ſeiſed 
of Lands and Tenements in Fee ſimple, Fee-tail Gene- 
ral, or as Heir in Special Tail, and marries a Wife, 


and dies; the Wife, by the Common Law, after the 


Death of the Huſband, ſhall have a third Part of ſuch 
Lands and Tenements, as were her H ſband's, at any 
Time during her Coverture, to hold during her Life, 
whether ſhe hath Iſſue by him or not: And 'tis not ne- 


ceſſary that Seiſin ſhould continue to the Death of the 


Huſband ; for if he aliens the Land, c. the Wife ſhall 
nevertheleſs be endowed. I Int. 30, 32. 

A Wife may have Dower of the principal Meſſuage. 
(not being a Caſtle) Lands, Tenements, &c. And 
of a third Part of a Reverſion, expectant on a Term 
for Years, and the Rent reſerved thereupon; but not 
upon a Reverſion on a Leaſe for Life, &c. The Wife 
ſhall have her Dower, where Lands were recovered 
againſt the Huſband, by Default or Covin: And it 


js much favoured in Law, being for the Benefit of 


Widows. A Wife of one Non Compos, of an Ideot 
Outlaw, or a Man attainted of Felony, may be en- 
dowed ; tho' not of one attainted of Treaſon, nor the 
Wife of an Alien, &c. And if a Wife commit Trea— 
ſon or Felony, ſhe ſhall forfeit and loſe her Dower. 
1 Inſt. 35. 2 Infl. 435. 13 Ed. 1. 


To entitle to Dower there muſt be three Things, 


Marriage, Seifin,, and Death of the Huſband: At 


Common Law, Dower is aſſign'd by the Sheriff, by 
Virtue of the King's Writ ; or by the Heir, Cc. by 
Agreement among themſclves. By Statute, the Wi- 
dow ſhall immediately after her Huſband's Death have 
her Marriage Inheritance, and remain in his chief Houſe 
forty Days, in which Time ſhe ſhall have her Dower, &c. 
1 Inſt. 32, 392. Magna Charta q H. 3. c. 7. 


If a Woman be deforced of her Dower, ſhe hall 


recover Damages, viz. the Value thereof from her 
Huſband's Death: But where the Wife levies a Fine 
with her Huſband, it bars Dower. 13 Ed. I. 


6. Tenant 
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6. Tenant for Term of Life is where a Man lets 
Lands to one for his own, or another Perſon's Life : 
And the Leſſce is called a Freehold Tenant ; but this 


is underſtood to be the leaſt Eſtate of Freehold: Lit. 


Ten. 28. 


If a Man makes a Grant of Lands, Tenements, Ec. 
to onother, and therein expreſſes no Eſtate, it has been 
held, that the Leſſee or Grantee has thereby an Eſtate 
during Life: And if a Leaſe or Grant be made to a 
Man, during the Lives of two others, and doth not 
ſay of the Servivor of them; by Conſtruction he hath 


A "Freehold during the Life of the Survivor. Alſo 


| where a Man grants an Eſtate, for ſo long as the 


Grantee ſhall dwell in ſuch a Houſe, or any like un- 


certain Time; the Leſſee hath in Judgment of Law 
an Eftate for Life determinable if Livery be made: 


And he may plead, that by Force thereof he was ſeiſed 


generally for Term of Life. 5 Rep 9. 1 1nft. 42. 

A Leaſe is made to a Man * he Aſſigns, to hold 
to him during Life, and the I ives of two other Per- 
ſons; here is no Merger of the Lives of the others; 
for the Leſſee hath but one Eſtate, by one and the ſame 
Deed, with this Limitation, viz. during his and the 
other two Lives: And though the Leſſee can have it 
no longer than his own Life, yet his Aſſignee ſhall 
have the Benefit of it ſo long as the other two are living. 
But where a Perſon ſeiſed in Fee demiſed and granted 

to one, to hold to him, and alſo to two others for their 
Lives, and the Life of the ſucceſſive longer Liver; it 
was held, that none ſhould take but the firſt Perſon, 
becauſe he was only Party to the Deed, and the reſt not 
named but in the Habendum So that they could not 
take but by way of Remainder; which here could 


not be joint, becauſe of the Word ſucceſſive, &c. 


nor in Succeſſion, it not being ſaid ſucceſſively, as 
named in the Deed. 5 Rep. 13. Raym. 143. Hob. 

33 3* 
The Grant of a Manor or Lands with Livery, that 
at the Time of the Leaſe or Grant made are worth 
Twenty 


—— Cos MS 
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Twenty Pounds per Annum, until a Hundred Pounds 
are paid, is an Eſtate for Life, determinable upon le- 
vying the Money, the annual Profits being uncertain : 
But if a Man grants a Rent of Twenty Pounds a 
Year, until One Hundred Pounds are paid, there the 
Grantee hath an Eſtate but for five Years. 1 Inft. 4 2. 

By Stat. 7 W. 3 c. 8. If Tenant for Life "all 
remain beyond the Seas, or elſewhere abſent himſelf 
by the Space of Seven Years together, and no ſufficient 
Proof be made of his Life; in any Action to be brought 
by the Leffor or Reverſioner, ſach Perſon ſhall be ac- 
counted Dead: And the Judges, on any ſuch Action 
brought, ſhall direct the Jury to give their Verdict, 
as if the Party was dead. But if fuch Perſon ſhall re- 
turn from abroad, or be made appear to be living ; 
he ſhall recover the Profits of the Land with Interes, 
for the Time he hath been kept out of the ſame. 

7. Tenant for Term of Years is when Lands or 
Tenements are let to another Perſon for a certain Term 
or Number of Years to come, and the Leſſee enters. 
on the Lands by Virtue of this Leaſe, then he is called 
Tenant for Term of Years. 1 Int. 24. _ 

A Term is granted to a Man for eighty Years, 
if he lives ſo long; this Term determines by his Death: 
And a Leaſe for One Thouſand Years is not a Freehold, 
or of ſo high a Nature as an Eftate for Life. If Te- 
nant for Life, and he in Remainder in Fee, make a 
Leaſe for Years by Indenture, rendering Rent, it is, 
during the Life of the Tenant for Life, the J eaſe of 
Tenant for I ife, and the Confirmation of him in Re- 
mainder ; and after the Death of Tenant for Life, it 
is the Leaſe of him in Remainder: And in an Action 


brought upon ſuch Leaſe, during the Life of Tenant _ 


for Life, the Declaration muſt be on a Leaſe made b 
him only, &c. 1 Rep. 153. 1 HH. 45. Cro. Car. 
154. Dyer 235. 

Where a Man had a "A for Years in the Right 
of his Wife, made a Lcaſe thereof to commence after 
his Death; he died, and the Wife ſurvived, and this 
| LES | | Was 
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was held good againſt the Wife: For the Huſband 
during his Life might have fold the whole Termwhich 
his Wife had in it, or any Part of the Term ; but the 
Wife ſhall have ſo much thereof as 1s undiſpoſed of 
by the Huſband. 


One poſſeſſed of a Term for forty Years grants to 
another ſo many of the Years as ſhall be to come at 


the Time of his Death; it is void for Uncertainty : 
But if the Land had been demiſed, to hold after the 
Death of the Leſſor, for twenty Years, c., it had 
been good. 1 Rep. 155. 2 Nep. 36. 

'8. Tenant at Will is where Lands are let to hold 


at the Will of the Leſſor ; here the Leſſor may put out the 


Leſſee when he pleaſeth: But if the Leſſee ſows the Land, 


and before the Corn is ripe the Leſſor puts him out; 


yet the Leſſee ſhall have the Corn. Lit. 63. 

If a Man enters into Land by Conſent of the Owner, 
he is Tenant at Will: So where a Man is in Poſſeſſion, 
and has paid any Rent to the Landlord, tho* but a Quar- 
ter's Rent, and altho' there was noAgreement between 
the Owner of the Land and the Tenant, this may be 


a good Tenancy at Will; for it ſhall be preſumed the 
Rent was received upon ſome private Contract. Raym. 


147. 


A Leaſe at Will ought regularly to be at the Will 
of both Parties; and the Leſſor and Leſſee, where 
the Eſtate is at Will, may determine the Will when they 
pleaſe: But if the Leſſor doth it within a Quarter, he 
ſhall loſe that Quarter's Rent; and if the Leſſee doth it 
he muſt pay a Quaiter's Rent; he ſhould determine 
his Will on the very Day of Payment of the Rent. 


If a Man makes a Leafe at Will, and dics, the Leaſe 


is determined ; and if the Tent continues in Poſ- 


ſeſſion, he is Tenant at Sufferance. 1 {n/?. 55. 57. 


2 Salk. 413. 

Words ſpoken off from the Land by the Leſſor will 
not determine the Will, until the Leſſee hath Notice 
thereof: But an actual Entry in the Abſence of the 


Leſſce will determine it. And the Leſſor may come 


upon 


— e en 


Bw . © 
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upon the Land, and forbid the Leſſee to hold any 
longer; or he may enter thereupon, in the Preſence 
of Witneſſes, and ſay, I do here enter and take Poſ- 
ſeſſion of this my Land, &c. and ſo ouft the Tenant 
at Will. 1 Int. 56, 57. | 
Tenant at Will is not bound to repair, as Tenant 
for Years is; but if he commit voluntary Waſte, Ac- 
tion of Treſpaſs may be had againſt him: T hough for 
exert Waſte there is no Remedy, 1 IAH. 57. 5 
Rep. 13. . | 
By * 11 Ann. c. 2. If any Tenant for Life, 
Lives or Vears, or other Perſon who ſhall come into 
Poſſeſſion of any Lands by, under, or by Colluſion 
with ſuch Tenant, ſhall wilfully hold over the Lands 
after the Determination of ſuch l'erm, and after Demand 
made and Notice in Writing given for delivering the 
Poſſeſſion by his Landlord, ſuch Perſon holding over 
ſhall, during the Time he keeps the Poſſeſſion, pay and 
forfeit to the Landlord his Heirs, &c. double the yearly 
Value, to be recovered by Action of Debt or Treſpaſs, 
whereto the Defendant ſhall put in Special Bail, and ſhall 
have no Relief in Equity. 
It will be here proper to mention the late Acts made 
$0 prevent the fraudulent Practices of Tenants, 
VIZ. EA 
Is G. 2. c. 8. If any Tenant for Lives, Years, at 
Will, Sufferance or otherwiſe, ſhall fraudulently or 
clandeftinely convey away from the Premiſſes his Goods 
to prevent the Landlord from diſtraining for Rent, he 
may within twenty Days next after, ſeiſe them where- 
ever they ſhall be found, and ſell them as if they had 
been actually diſtrained upon the Premiſſes. 
Provided that no Landlord ſhall ſeiſe ſuch Goods that 
are fold bona Fide, and for a valuable Conſideration 
before ſuch Seiſure to any one not privy to the Fraud. 
And if any Tenant ſhall fraudulently remove his 
Goods, or if any Perſon ſhall wilfully and knowingly 
aid or Aſſiſt him therein, or in concealing ſuch Goods, 
he ſhall forſeit and pay to the Landlerd double the Va 


lue 
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lue of the Goods, to be recovered by Action of Debt in 


any of the Courts of Record in Dublin. 
Provided, that where the Goods carried off or 


concealed ſhall not exceed 20 J. Value, the Landiord 
and his Agent or Bailiif may exhibit a Complaint by 
Civil Bill againſt the Offcnd«rs before the Judges of 


Aſſiſe, or Juſtices at Quarter Seſſions in Dublin, (if 
the Premiſſes be within thoſe Diſtricts,) who upon 


Proof of the Offence and Value of the Goods, ſhall 
adjudge them to pay double Value, with like Execu- 
tion and Remedy by appeal as in other Caſes. 

And it ſhall be lawful for Landloſds or their Agents, 


Sc, to take as a Piſtreſs for Kent any Cattle of. their 


Tenants, depaſtiring upon any common Appendant 
or Appurtenant, o: any ways belonging et-, the Premiſſes, 
and to fell the ſame as if diſttaincd upon the Pre- 
miſſes. 

Any Perſons lawfully making a Diſtreſs for Rent, 
may impound or fecure it on ſuch Fart of the Pre- 
miſſes as is moſt convenient, and appraiſe and fell the 
ſame upon the Premiſſes in like Manner as any Perſon 
taking a Diſtreſs may now do off the Premiſes ; and 
any Perſons may come and go to ard from ſuch Place, to 


view, appraiſc, buy and carry off the fame. And if 


any Pound-breach or Reſcons ſhall be made of ſuch 


Diſtreſs, the Party aggrieved ſhall have like Remedy 


as in Caſes of Pound-breach or Refcons. 

Every Attornment of Tenants to Strangers ſhall 
be null and void, and the Landlord's Poſſeſſion ſhall not 
be any ways changed or affected thereby. But not to 
vacate any attornment made purſuant to any Judgment 
at Law or Order of a Court of Equity, or made 
with the Privity of the Landlord, or to «ny Mort- 


gagee after the Mortgage is torfeited. 


If any Tenant having Power to determine his Leaſe 
by Notice to quit, ſhall give Notice thereof in Writing, 
and ſhall not accordingly deliver up the Poſſeſſion, ſuch 
Tenant his Executors, &c. ſhall pay to the Landlord 
double the Rents to be recovered as the ſingle Rent 

could 


—= 1% 
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could be during all the Time the Tenant continues in 
Foſſeſſion. 


In all Actions of Treſpaſs, or upon the Caſe, to be 
brought againſt any Perſon intitled to Rents or their 


Bailiff or Receiver, or any other relating to any Entry 


by Virtue of this AQ, or to any Diftreſs, Seiſure, or 


Sale of the Goods, the Defendant may plead the Gene- 


ral Iſſue, and give the Special Matter in Evidence; 
and if the P aintiff is non Suit, diſcontinue his Action, 
or has Judgment againſt him, the Defendant ſhall have 
double Cofts, | | 

25 Geo. 2. c. I 3. By this Act where the Sum to 
be demanded as Sable the yearly Value held over, ſhall 
not exceed 201. the Landlords their Heirs, &. may 
recover it by Civil Bill before the Juſtices of Aſſiſe, 
or the Juſtices of the Quarter Seſſions for the County 
of Dublin, or County of that City, who are to hear 
and determine the ſame in like Manner as other Demands 
are made recoverable, with like Execution and Remedy 
by Appeal. | 

Where any Article minute or contract in Writing 
is made of any Lands, and the Rent therein aſcertained, 
and the Tenant or any deriving under him, have en- 
joyed the Land, and a whole Year's Rent is in arrear, 
ſuch Landlord may bring his Ejectment and recover 
the Poſſeſſion in ſuch Manner as if ſuch Article, &c. 
contained an actual Demiſe, and as if a Clauſe of Re- 
entry had been ſpecified therein, 

On any Trial in Ejectment for Non-payment of 
Rent, where one Year's Rent is in atrear, where it 
ſhall be neceſſary to produce the Counter-part of ſuch 
Article, Sc. if it appears that no Counter-part was 
perfected, or if perfeCted, that it is loſt or miſlead, 
in ſuch Caſes, if the Leſſor ſha'l give in Evidence, the 
original Article, or a Copy of it, or a Copy of the 


Counter-part, and the Enjoyraent of the Lands, it 


ſhall be of the ſame Force and Effect as if the Counter- 
part had been produced and proved, 


It 
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It ſhall be lawful for all Defendants in Replevin to 


avow generally, that the Plaintiff or other 1 enant of 
the Land enjoyed it under a Demiſe or Article in Writ- 


erg ing at ſuch a Rent, which was then and ſtill due, with- 


out further ſetting forth the Demiſe or Title of ſuch 
Landlords ; and it ſhall be no Objection that the Article 


does not contain an actual Demiſe. And if the Plain- 


tiff is Non-ſuit, & c. the Defendant ſhall recover double 


oſts of Suit. And all Diſtreſſes lawfully taken for 


Rent» ball, unleſs redeemed within eight Days, be ſold 
by Public Cant, at ſuch Times, and in ſuch c nvenient 
Places as the Perfon diſtraining, his Agent, &c. ſhall 
_ appoint firſt giving Notice in Writing of the Place and 
Time of Sale, to be poſted up ſix Days before the Sale 
in the next Market Town ; and the Prices for which 


ſuch Diſtreſſes ſhall be bona Fide ſold, ſhall be deemed - 


as between all the Parties, and all deriving under them, 


to be the full Value of ſuch Diſttreſſes, and not to be 
queſtioned in any Court of Law or Equity; and if 
ſuch Diſtreſſes ſhall be ſold for more than is due for Rent, 
ſuch Overplus (after deducting all neceſſary Expences 
attending the Diſtreſs) ſhall be paid over to the Perſons 
from whom the Diſtreſſes are taken. 


SECT. 5. The faked other Heads of the Chapter 


| __ E to, 


. Anceſtors and the Laws concerning them. 
212. Heirs to Perſons dying ſeiſed of Lands. 

3. Executors appointed by Will. 

+ Adminiſtrators by: Staruts. 
1. Anceſtor ſignifies as much as a Predeceſſor, or 
one that has gone before in a Family: But the Law 
makes à Difference between what we commonly call 
an Anceſtor; and a Predeceſſor; the one being applied 


to a natural Perſon and his Anceſtors, and the other to 


Body Politick and their Predeceſſors. 1 1. 


A Pre- = 


» 7 
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A Prepoſſeſſor of an Eſtate hath been called Anceſtor; 
and there is Homage Anceſtrel, and ſome Writs that 
are called Anceſtrel, &c. Homage Anceſtrel is where 
a Man and his Anceſtors have Time out of Mind held 
their Land of the Lord by Hemage, or Service of Sub- 
miſſion; and ſuch Lord is obliged to acquit the Tenant 
againſt all other Lords above him, and if the Tenant 
is impleaded, ſhall warrant the Land, &c. But there 
miſt be a double Preſcription for it; ſo that the ſame 
Tenant and his Anceſtors, whoſe Heir he is, is to hold 
the ſame Land of the ſame Lord and his Anceſtors alſo, 
whoſe Heir the Lord is, Time out of Memory, Sc. : 
Terms de Ley 292. Litt. Sect. 85, F. N. B. 269. 5 
The Wrus Anceſtrel are the Aſſiſe of Mort d' An- A 
ceftor, and Darrein Preſentment; where a Man's An- 
ceſtor dies ſeiſed of Lands, or preſented to a Church, 
&c. to recover the ſame from an Abator or Dif urber. 
Keg, Orig. 223, 30. 15 
2. An Heir is one that ſucceeds by Diſcent, t& Lands, 
Tenements and Hereditaments, being an Eſtate of 
Inheritance: And a Perſon cannot be Heir *till after 
the Death of the Anceſtor ; for in his Lifettime, he 
is only Heir apparent, or at Law. I II. 8 
The Word Heirs comprehends Heirs of Heirs In 
Infinitum : If Lands are given to a Man and his Heirs 
all his Heirs are ſo totally | in him, that he may give his 
Lands to whom he will. But a Baftard, an Alien, tho? 
born in lawful Wedlock ; Perſons tainted of TI reaſon, 
or Felony, whoſe Blood is corrupted, may not be Heirs, 
An Ideot, or Lunatick, one excommunicated, an Out- 
wg in Debt, Treſpaſs, Perſons attained in a Præmuni— 
„Oc. may be Heir to a Man. I It. q, 21. 
11 Anceſtor could not by the Common Law, con- 
vey away Lands by Will from hi: Heirs at Law, with- 
out Conſent; of the Heir; but by the Statute of Wills, 
before mentioned, the Law is altered in that Tink... 
The Heir being very much favoured at Law, dubious 
Words in a Will ought to be interpreted for his * 2 
fit; and not to diſinherit him: An Heir ſhall enforee 


an Adminiſtrator to pay Debts with the perſonal Eſtate, 
| N o 
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to preſerve the Inheritance: He is not bound in the 
Bond of his Anceſtor, unleſs expreſly bound; if in 
a Bond a Man binds his Heirs, but not himſelf, it is 
void. A Man ſhall never bind his Heir to Warranty, 
where he himſelf was not bound : A Grant of an Annuity 
muſt be for a Man and his Heirs, to bind the Heir, 
though there be Aſſets; and if named, an Heir ſhall 
not be bound, except there be Aſſets, as Lands, tc. 


by Diſcent. Ney 185. 2 Saund. 136. 1 Inſt. 386, 


144. Canc. WS.» 7, 280. 
Where Ceſtuy que Truft dies, leaving a Truſt in Fee- 


ſimple to deſcend to the Heir ; this Truſt will be Aﬀets 


by Diſcent in the Heir's Hands, and be liable to the 
Oligation of his Anceſtors: And *tis ſaid, when Aſſets 
deſcend, a Scire facias for Debt lies againſt the Heir 
of an Heir, to the Tenth Degree. Heirs and Executors 
are both chargeable upon Specialties: But if the Heir 
is ſued for the Debt of his Anceſtor and pays it, he 


ſhall be reimburſed by the Executor of the Obligor, 


who hath Perſonal Aſſets. 29 Car. 2, 3. Noy 56. 
Dyer 303. 1 Chanc. Rep. 74. 

An Heir may bring an Action againſt one that injures 
the Monument, &c. of his Anceſtor. And the Coffin 
and Shroud of the Deceaſed are the Executor's, or Ad- 
miniſtrator's; but the Dead Body belongs te no one: 
Tho' in all Cafes where taken away, Actions and Pro- 


ſecutions may be had. 2 Iaſt. 202. See Action of 
Debt, &c. 


3. Executor is be to whom the Execution or Per- 
formance of a Man's Will is committed after his Death. 


All Perſons that are capable of making a Will may 


be Executors ; and ſo may ſome others; as an Infant 
may be Executor, but not act *till 17 Yearsof Age; 
a Woman Covert may be appointed Executor; ſo may 
an Excommunicate or Outlawed Perſon, c. 4 1nft. 
335. 5 Rep. 29. 6 Rep. 67. 1 Cro. 68 3. 

a Man, who is neither Executor or Adminiſtrator, 
acts as an Executor; as when he takes into his Hands 
the Goods of the deceaſed, and converts them to his 


On 
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own Uſe, or alters the Property by Sale, Cc. or if 
he deliver the Goods to Creditors or Legatees; receive 
any Debt due to the deceaſed, &c. he is Executor in his 


own Wrong, and ſhall be ſued as Executor: But every 


Taking of the deceaſed's Goods, is not an Acceptance 

to make one chargeable z for if a Man take away his 
own Goods in the Houſe of the Deceaſed ; or uſe ſome 
of the Goods of the deceaſed in the neceſſary Occaſions 
of his Family ; bury the deceaſed, and ſell his Goeds 
for that Purpoſe, Cc. theſe will not make a Man Exe- 
cutor in his own Wrong. 5 Rep. Zt. 8 Rep. 135. 
9 Rep. 39. Dyer 166. Ny Max. 103. 


Executors legally appointed may accept or refuſe. 


the Executorſhip: And if there are many, and one 
proves the Will, and takes upon him the Execu:orfhip, 
it will do for all; but the reſt may at any Time after join 
with him and ncerineddle with the Eſtate ; but in Caſe 
they all refuſe, none of them ever after will be admitted : 

Here the Ordinary, or where an Executor dies before 
the Will is proved, grants Adminiſtration with the 
Will annexed. In the Eye of the Law all, who take 
upon them the Executorſhip, are but as one an, ; 
and moſt Acts done by or to any one of them, are Acts 
done by or to all: Actions are to be brought by Execu- 
tors, in the Name of all of them, altho' ſome refuſe 
the Executorſhip ; though he or thoſe only that admi- 
niſter ſhall be ſued, in Actions againſt them. g Rep. 
37. Perk 485, t Inf, 113-1 Roll: Ar. un. 

18. 

, As an Executor hath his Power wholly by the Will, 
he may take the Goods himfelt, or authoriſe another 
to ſeiſe them for him; or may releaſe an Action, 
Debt, or Duty, or do any Thing as Executor, before 
Probate of the Will, ſo as he afterwards proves it; 
unleſs it be bringing of Actions for Debts, &c. to 
maintain which, he muſt ſhew the I'citament proved. 
His Office is to bury the Teſtator in a decent Manner, 
according to his Rank, and with Regard to the Eſtate 
left: He is to make an Inventor y of al! the Goods and 


Chattels of the deceaſed, with their Value, and all 
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Debts due to the Teſtator; then prove the Will in com- 
mon Form before the Ordinary, by his own Oath, or 
by Witneſſes, if required; and being exhibited in the 
Regiſter's Office of the Eccleſiaſtical Court, a Copy 
in Parchment is delivered the Executor, under the 


Ordinary's Seal, which is the Probate: And when all 


this is done, an Executor muſt pay all Debts, before 


Legacies, in the Order following, viz. After the 


Funeral Charges, the King's Debt is to be preferred; 
then Debts on Judgments and Statutes; Debts on Mort- 
gages, Bonds and other Specialties; Rent, Servants 


Wages, Debts on Shop-books, &c. Plowd. 277. 1 


Inſt. 292. 5 Rep. 28, 1. 1 Roll. Ar. 917, 926. 
Perk. 486. ER | | 
Amongſt Debts of equal Degree, the Executor may 
pay himſelf firſt : But if he pays the Debts in any other 
Order, he is anſwerable for the Debts of a higher De- 
gree, altho' it be out of his own Eſtate. Thoſe Debts, 
that are firſt ſued for, ſhall be firſt paid; and where 
no Suit is begun, the Executor may pay the whole Debt 
to any one Creditor in equal Degree, tho' there be no 
Aſſets left to ſatisfy another any Part of his Debt. 
Where there are two Executors, and one dies, Debt 
is to be brought againſt the ſurviving Executor; not 


the Survivor, and the Executor of the deceaſed: But 
in Equity, the Teſtator's Goods are liable in whoſeſoever 

Hands they are. And by Statute, Executors of Exe- 
cutors ſhall anſwer fo: Goods, as the firſt Executor: 


Alſo they may bring Actions of Debt, Account, Cc. 
and Executors ſhall have the like Writs, Actions and 
Proceſs, as the Teſtator might have had, and Treſpaſs 
and Damages for wreng done to him. Noy Max. 104. 
1 Leon. Ca. 304. Canc. Rep. 57. Stat. 4. Ed. 3. c. 7. 
136d. 1. 25 £6.73: 


After the Debts are paid by the Executor, he is to 


pay the Legacies; in Payment whereof he may prefer 


a Legacy to himſelf: Then he may pay what Legacies 


he pleaſes firſt ; or pay each Legatee a Part in Proportion, 
if there be not enough to pay every one his whole 
Legacy ; and he is not bound to Order, as in Caſe of 

Debts 


— 
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Debts due from the Teſtator. But if there be a Speci— 
fick Legacy, as of a Silver Tankard, c. this muſt be 
delivered before any other Legacy; if there be Aſſets: 
And where there is enoughto pay all Legacies, they ſnall be 
paid; but when there is not enough to pay Debts, or more, 
Legatees muſt loſe their Legacies. If an Executor pays 
out the Aſſets in Legacies, and afterwards Debts appear, 
of which he had no Notice, which he is obliged to pay; 
the Executor by Bill may force the Legatees to refund. 
 Plowd. 545. 2 Vent. 358. Canc. Rep. 136. 

All the . and Chattels, which e's to the 
Teſtator at the Time of his Death come to the Execu- 
tor as Aﬀets, and make him liable to the Debts and Le- 
gacies of the Creditors and Legatees : Goods, Chattels, 
Debts, Cc. recevered by the Executor, by Action after 
the Death of the Teſtator, ſhall be accounted Aſſets, 
not before recovered. If an Obligee makes his Obligor 
Executor, this is a Releaſe in Law of the Debt: But it 
ſhall be Aﬀets in his Hands; and where an Executor 
hath a Bond, and releaſes the Debt, tho' without Con- 
ſideration, it will be Aﬀets, On a Sci. fa. againſt an 
Executor, he cannot plead fully adminiſtced ; but muſt 
plead ſpecially, that no Goods of the Teſtator are come 
to his Hands : Special Bail is not required of Heirs, Ex- 
ecutors, &c. in any Action brought for the Debt of the 
Teſtator; and Executors and Adminiſtrators ſhall pay 
no Coſts. 6 Rep. 47. 1 1nft. 374. 8 Rep. 136. 

The Obligee made the Obligor Executor, and there 
being ſufficient Aﬀets to pay all the Legacies, the Money 
due by the Executor was decreed to be paid to the re- 
ſiduary Legatec, and not to be extinguilhed.. Chan, 
Rep. 292. | 

The Huſband of a Feme Executrix muſt be joined in 
all Actions by or againſt his Wife, and ſhe cannot take 
upon her the Office without his Conſent ; but ſhe may 
make a Will, and an Executor of thoſe Things ſhe has 
as Executrix without her Huſband's Conſent may, nay 
may make him Executor, becauſe tis an autre Droit 
Codol. 110. 
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One Executor ſhall not be charged with the Wrong 
or Devaſtavit of the other, nor be further liable than 
for the Aﬀets come to his Hands. Cro. El. 318. 

If two Executors join in a Receipt, and only one 
receives the Money, each is liable for the Whole as 
to Creditors, tho' one alone might give the Diſcharge, 
and unneceſſary for both to join; but 'tis otherwiſe 


as to Legatees, and thoſe claiming Diſtribution. 1 Salk. 
318. 


Hands ſoever it comes, notwithſtanding any Aſſign- 
ment by the Executor. 2 Pern. 

One Executor cannot ſue the Scher at Law, but 
may in Equity. If the Reſidue of the perſonal Eſtate 
after Debts and Legacies be deviſed to two Executors, 
one may ſue the other in the ſpiritual Court for a Moie- 
ty, for 'tis in Nature of a Gift or Legacy; and he may 
bring Treſpaſs againſt the other if he takes it out of 
his Poſſeſſion. 1 Sid. 33. 


If one Executor refuſes to prove, the other may bring 


his Action in the Name of both, and have Summons 


and Severance; for otherwiſe each Co- Executor might 
by Colluſion with the Debtor, and not proceeding, 
keep the other from recovering the Effects, and not create 
a Devaſtavit in himſelf But after Summons and Se- 
verance he proceeds for the Whole as Repreſentative 
of the Teftator : If one only brings the Action, and the 
other releaſes it, tis good. Kel. 23. 

If all the Executors refuſe, the Ordinary muſt grant 
Adminiſtration to a Stranger. In the Spiritual Court, 
the Huſband's Refuſal to his Wife's proving the W1l}, 
will not be of Force to hinder committing Adminiſtra- 
tion to her if ſhe deſires it. A Feme Executrix cannot 
releaſe a Debt, tho' ſhe receives it, but her Huſband 
may. 5 Go, 27. 

The Executor by adminiſtring has apy nog bis 
Election, and cannot afterwards refuſe. 9 Rep. 3 

Before Probate, an Executor may take the Teſfalor- 3 
Goods, pay, receive and releaſe Debts, and be ſued, 
and do every LL. elſe as if the Will was proved, ex- 

cept 


A Creditor may follow the Teſtator's Eſtate into whoſe 
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cept bringing an Action. If one Executor alone ſells 
the Goods, he alone may bring Debt for the Money; 
ſo if Goods be taken out of the Poſſeſſion of one, he 
alone may bring the Action without naming himſelf 
Executor. Plow. 277. Ney 103. 

If one makes no Diſpoſition of the Reſidue of his 
Eſtate, it ſhall not go to the Executor, but be diſtributed 
amongſt the next of Kin; for the Teſtator is eſteemed 
to die inteſtate as to the Reſidue, and therefore an Ad- 
miniſtration ſhall be granted quad the Reſidue. 

7 M, g. c. 3. By this Statute an Eſtate for the Life 
of another, ſhall be aſſets in the Hands of the Heir 
or Executors; and truſts in Fee-ſimple ſhall be aſſets 
in the Hands of Heirs. 

Aﬀets ſhall be always intended *till the Executor al- | 
ledges the Want of them in Excuſe, 

If an Infant Executor before ſeventeen Years of Age 
aſſents to a Legacy before Debts are paid, 'tis void 
or if he do any Act, that would be a Devaſtavit in an 
Executor of full Age, it ſhall not bind him; neither 
can he ſell a Leaſe for Years before twenty-one. 1 Taft, 
264. b. 3 Cre. 490. 

Tho' a Will is proved in common Form, yet the 
Executor may be afterwards forced to prove it again 

per Teſtes, by thoſe who have a Right to diſpute it. 
If there be a Deviſe of Freehold Lands, it is proper 
to prove the Will by Witneſſes in Chancery. 

The Executor may prefer himſelf if any Legacy 
is given him, tho' there is nothing left to diſcharge the 
other Legacies; afterwards he may pay what Legacies 
he pleaſes firſt, tho* there is not enough to ſatisfy all, 


but if there is a ſpecific Legacy, as a Leaſe, a Horſe, 


a Silver Cup, Cc. it muſt be delivered accordingly be- 
fore any other Legacy, if there be Aﬀets. 

If one makes Overſeers in his Will, they have no 
Power to execute it, or to intermeddle with the Goods, 
but may give Advice, and if the Executor will not 
be prevailed. on to do his Duty, they may compraio of 
him in the Spiritual Court. 
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If an Executor does waſte, or miſemploy the Teſ- 
tator's Eſtate, or ſells the Goods at an under Value, or 
does any Thing by Negligence or Fraud againſt his I ruſt, 


it is a Devaſtauit and he ſhall be charged for ſo much upon 


the Devaſtavit, returned by the Cheriff de boms Pro- 


priis, Where there are many Executors, the Fraud 


or Negligence of one ſhall not be chargeable upon the 
Reſt; but it is not ſo with Adminiſtrators, for they 
have but one Authority, which muſt be executed by 
all jointly, 8 Kep, 133. Ner 104. 1 Roll, Abr. 

2 
? PEORIA are not recoverable at common Law, but 
in Chancery or the Spiritual Court ; but if an Execu- 
tor promiſes, that in Conſideration of Forbearance to 
ſue for his Legacy, he will pay the Legacy at ſuch a 
Time, it becomes a Debt and may be ſued for at Law. 
The Aſſent or Agreement of the Executor is firſt 
to be obtained before any Legacy can be paid. Perk, 
570. The Huſband's Aſſent js ſuthcient where the 
Wife is Executrix, 

If the Executor once declares his Aſſent to the Legacy, 
he cannot revoke it afterwards ; for by the Aſſent the 
Property was veſted in the Legatee. Plow. 54.3. 


If the Teſtator dies, and there is a Time limited 


for Payment of the Legacy, and the Legatee dies be- 


fore that Day, bis Executor ſhall have the Legacy; 
for the Legatce had a preſent Intereſt, 2 the Time 


of Payment was in futuro. 10 Rep. 5 : 
4. An Adminiſtrator is one who 1 the Goods of a 
Man dying inteſtate, without making any Will, com- 


mitted to his Charge by the Ordinary : Who muſt make 


an Inventory of the Goods of the Deceaſed, in the 
Preſence of two Creditors, the next of Kin, or two 
Neighbours, and deliyer it upon Oath to the Ordi- 
nary. 

The Ordinary of eyery Dioceſe i is to appoint Admi- 
niſtrators, to gather up and giſpoſe of the Goods of 
the Deceaſed ; Account for them, &c. by the Stat. 
Weſt. 2. 31 Ed. 3. And on granting Adminiſtration, 


Sapds with Sureties are taken for faithful Diſcharge of 


Truſs 
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Truſt, and rendering Accounts. Widows, and the 
neareſt of Kin, are to be appointed Adminiftrators ; 
and the Mother ſhall have Adminiſtration of Goods 
of a Child, before a Brother or Siſter, Se. The 
Huſband ſhall be Adminiſtrator of the Wife's Goods, 
and the Wife of the Huſband's; and if there be no 
Huſband or Wife left on the Death of either, then 
is Adminiſtration granted to Children, Sons or Daugh- 
ters; if no Children alive, to Father or Mother ; and 
if none ſuch, to Brother or Siſter; and then to next 
of Kin, as Uncle, Aunt, Couſin. 4 Rep. 51. 1 
Ventr. 217. Raym. 93. 

A Perſon of he half Blood, is in equal Degree of Kin- 
dred, to have Letters of Adaiadtiration, as one of 
the whole Blood: And Adminiſtrators are to diſtribute 
equally between whole Blood and half Blood. A Cre- 
ditor, or other Perſon, may be made Adminiſtrator; 
and where Adminiſtration is neglected, the Ordinary 
may grant to a Stranger Letters to gather the Goods 
of the Inteſtate; or may take them into his own Hands, 
to pay the Deceaſed's Debts, in ſuch Order as an Exe- 
cutor or an Adminiftrator ought to doit. Where Ad- 
miniſtration is granted, it ſhall not be revoked with- 
out juſt Cauſe; though if granted where not grantable, 
may be repealed by Delegates : If an Adminiſtrator die 
his Executors are not Adminiſtrators ; but new Admi- 
niſtrations ſhall be had. 2 Lev. 173. 8 Rep. 130. 

IL. 1%. 186. 

Againſt an Adminiſtrator, and for him, Action will 
lie, as for and againſt an Executor; and he ſhall be 
charged to the Value of Goods, and no further, unleſs 
he waſte the Goods of the Inteſtate : But an Adminiſ— 
trator can do nothing till Adminiſtration is granted. 
1 Vent. 

By = Statute 28 H. 8. c. 18. 3 of 
Inteſtates Eſtates (or where the Executors refuſe to prove 
the Will) ſhall be granted to the Widow or next of Kin, 
or to both, as the Ordinaty ſhall think fit. Where di- 
vers in equal Degree of Kindred claim Adminiſtration, 
the Ordinary may accept any one or more, &c, 
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10 Car. 1.c. 10. By this Act, if any one obtains 


from thoſe who have had Adminiſtration committed to 


them, and are of mean Eftate, and not of Kin to the 
nteſtate, any of his Goods, or a Releaſe of any Debt 
that belonged to him, by Fraud, or without valuable 
Conſideration, he ſhall be charged as Executor in his 
own Wrong to the Value thereof. But he may deduct 


all juſt Debts without Fraud owing him by the Inteſtate, 


and all Payments made by him, which lawful Executors 
or Adminiſtrators ought to have by Law. 

_ Adminiſtration may be granted where the Ex- 
ecutor becomes Non-compos, becauſe it is a natural 


Diſability ; ſo it may be granted durante Abſentia 


(Abſence beyond the Seas) or durante minore Mate 
of the Executor, or pendente Lite. 1 Salk 38.42. It may 
likewiſe be granted durante minore Mtate of an Admi- 
niſtrator, which is 'till he be Twenty-one ; but an 
Executor's Minority ceaſes at Seventeen ; but an In- 


fant cannot commit a Devaſtavit, "till Twenty- one. 


1 Ver. 328. 

Where an Executor dies before Probate, Adminiſtra- 
tion muſt be granted to the next of Kin, cum Teſtamento 
anxexo, unleſs where the firſt Executor was alſo reſi- 
duary Legatee, for then his Executor has the Right of 
Adminiſtration. Dyer 372. 

The half Blood may be taken nearer of Kin than a 


remote Kinſman of the whole Blood. And there are 


_ ſome Adminiſtrations out of the Statute, as durante 
minore AÆtate, and pendente Lite, which need not be 
granted to the next of Kin. 1 Ven. 219. 323. 

7 FW. z. c. 6. By this Act, all Ordinaries upon grant- 
ing Adminiſtration, ſhall take Bonds with ſufficient 
Sureties to make a perfect Inventory of the Effects, and 
truly to adminiſter, &c. and they may call ſuch Admi- 
niſtrators to account, and order an equal Diſtribution 
(after all Debts, &c. paid) among the Wife and Chil- 
dren, or Childrens Children, if any, otherwiſe the next 
of Kin in equal Degree, or legally repreſenting their 
Stocks pro ſus cuiq, Jure, according to Law and the 
following Rules, viz. One third Part to the _— 

| ite 


CL) 
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Wife, and the Reſidue equally amongſt his Children, 
or ſuch as legally repreſent them, other than ſuch Child 
(not being Heir at Law) who has any Eftate by Set- 
tlement of the Inteſtate, or is advanced by him in his 
Life-time by a Portion equal to the other Shares ; 
and if not equal, then to have ſo much as to make the 
Eſtate of all the Children equal; but the Heir at Law 


(notwithſtanding any Land he has by Deſcent or other- 


wiſe) ſhall have an equal Part in the Diſtribution. 
If there be no Children nor any legal Repreſentative, 
then one Moiety to the Wife, and the Reſidue equally 
diſtributed amongſt the Inteſtate's Kindred in equal 
Degree and their Repreſentatives. 


But no Repreſentations to be admitted amongſt Col- 


laterals after Brothers and Siſters Children“ If no Wife, 
all the Eftate to be diſtributed amongſt the Children; 
and if no Child, then to the next of Kindred in equal 
Degree, and their Repreſentatives. No ſuch Diltri- 
bution ſhall be made *till after one Year after the Inteſ- 
tate's Neath; and every one to whem any Share 1s al- 
lotted, ſhall give Bond with Sureties, that if any Debts 
owing by the Inteſtate ſhall appear, he ſhall refund his 
rateable Part, and the Adminiſtrator's Charges. This 
Act not to extend to the Eſtates of Femes Covert, but 
their Huſbands may have Adminiſtration as they might 
before. No Adminiſtrator ſhall be cited to render an 
Account of the Inteſtate's perſonal Eſtate, otherwiſe 
than by an Inventory, unleſs it be at the Iuſtance or 
Proſecution of ſome Perſon in behalf of a Minor, or 
having a Demand out of it, as a Creditor or next of 
Kin. 

If after the Father's Death any of his Children ſhall 
die inteſtate, without Wife or Children in the Mother's 
Life-time, every Brother and Siſter and their Repreſen— 
tatives ſhall have an equal Share with her. 

Where any Executors or Adminiſtrators ſhall obtain 
Judgment at Law in their own Names, and ſhall die 
before Execution ſued out, the Adminiſtrator de bers 
non, may ſue out a Fieri facias upon the ſame as fully as 


if fuch Executor or Adminiſtrator had been living. * 
he 
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The Cuſtom of Ireland, that a Perſon can only 
diſpoſe of a third of his perſonal Eſtate by Will, and 
the other two thirds to his Wife and Children, and if 
no Will, to go in Courſe of Adminiſtration as aforeſaid, 
and if only a Wife and Child, to have a Moiety, Ge. 
is declared void. 

All Executors and Adminiſtrators of any, who as 
Executors in their own Wrong, or Adminiſtrators, 
ſhall, waſte or convert to their own Uſe any of the 
Desenſed s Goods, ſhall be chargeable to make good the 
fame out of the Aſſets. 

I ſhall conclude this Head with a few Law Caſes 


which have been adjudged concerning Adminiſtra- 


tions. 
In ſome Caſes the Ordinary has no Power to grant 
Adminiſtration, tho' the Inteſtate died within his Dio- 


ceſe, as where the Inteſtate leaves bona Notabilia in 


ſeveral Dioceſes of the ſame Province, there muſt be a 
Prerogative Adminiſtration; if in two Dioceſes of one 
Province, and two of another Province, there muſt 
be two Prerogative Adminiftrations. Salk. 

Bona Netabilia are where one at the Time of his 
Death had Goods or Debts in any other Dioceſe or 
peculiar Juriſdiction within that Province, beſides the 
Goods within the Dioceſe where he died to 51. Value 
at leaſt, and then the Probate of the Will, and grant- 


ing Adminiſtration belongs to the Arch-Biſhop; but 


this does not prejudice thoſe Dioceſes where by Compo- 
ſition or Cuſtom, bona Netabilia are rated at a great- 
er Sum. Bond-Debts make bona Notabilia, where the 
Bond or other Specialties are at the Time of the Death 
of the Obligee. 1 Roll. Abr. 9o8. Carth. 373 | 

If one dies inteſtate without Kindred, the Ordinary 
may diſpoſe in pros Uſus; but the uſual Courſe is, for 
one to procure the Kiny's Letters Patents, and then the 
Ordinary admits the Patentee to Adminiſtration. Sali. 
4 Adminiſtration may be void or voidable; it is 
void when granted in a wrong Dioceſe, and there 1s 
A Nullity in all mean Acts of the firſt Adminiſtrator, 


and 
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and Trover will lie againſt him: Voidable, when com- 
mitted to a Creditor where there is a Kinſman ; but 
tho' it be afterwards repealed at the Suit of the next 
of Kin, the Creditor ſhall retain againſt the rightful 
Adminiſtrator, and his Diſpoſal of the Goods till Sen- 
tence of Repeal ſtands Good. S. 38. 5 Co. 29. 

When the Ordinary has granted Adminiſtration, he 
cannot revoke it without good Cauſe (as if the Admiſtra- 
tor becomes Lunatick, &c.) 1 Leon. 86. Raym. 39. 

By the Statute, the Inventory is to conſiſt only of 
Goods and Chattels, and not of Things in Action. 
Raym. 471. And Lands deviſed to be fold, or the 
Money got for the ſame, or the Profits of the Lands, 
ſhall not be accounted Goods and Chattels. 

Upon an Appeal to the Lords, the half Blood ſhall 

come in 3 an equal Diſtribution with the whole Blood. 
2 Ven. 
It was held that Brother's Grand-Children could 
not ſhare with Brother's Children, nor the Aunt with 
the Grand-mother. Salt. 251. The Cauſe that no 
Diſtribution ſhall be made till after one Year, makes 
no ſuſpenſion or Condition, precedent to the Intereſt 
of the Parties, but is merely for the Benefit of Credicors ; 
therefore tho' the Party die within the Year, it ſhall 
go to his Adminiſtrator, and not to the Inteſtate's Ad- 
miniſtrator, and the Court held the Statute to be in 
Nature of a Will, for all Perſons who ſhould die inteſ- 
tate. Carth. 51. Dy. 59. 

Where the Huſband dies, the Ordinary is at Election 
either to grant Adminiſtration to the Wife or next of 
Kin, for this is grounded on the 34 H. 8. c. 5. yet ſhe 
ſhall have her Share by the Statute of Diſtributions. 
But where the Wife dies, Adminiſtration muſt be granted 
to the Huſband, by 31 E. 3. Salk. 36. 

Taking the Inteſtate's Goods, and uſing or ſellingthem, 
is an Adminiſtration to charge a Man as Executor in 
his own Wrong; but when there is an Executor who 
proves the Will, if a Stranger takes any of the Goods, 
and uſes them as his own, it will not make him an Exe- 
Eutor in his own Wrong, becauſe there is a rene! 
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Executor, and the Goods ſo taken ſhall be Aſſets in his 
Hands; but if the Stranger takes the Goods claiming 
to be Executor, and pays Debts or Legacies as an Exe- 
cutor, he may be charged as in his own Wrong, tho 
there is a rightful Executor. 5 Co. 33. Salk. 313. 


CHAP. IV. Sxcr. 1. 


Of the Laws relating 70 Marriage, Baſtardy, 


Infants, Idcots, Lunaticks. 


ARRIAGE ſignifies the lawful Conjunction 

of Man and Woman in a conſtant Society and 
Agreement of living together, *till the Contract is diſ- 
ſolved by Death or Breach of Faith, or ſome notorious 
Miſbehaviour, deſtructive of the Ends for which it was 
intended: And mutual Conſent between Parties 'tis ſaid 
makes the Marriage, before Conſummation. I ſhall 


divide this Subject of Marriage into divers Parts or 
Branches, as, 


1. How Marriages are ſolemnized. 
2. What Perſons may marry. 

3. Contracts of Marriage. 

4. Rights of Huſband and Wife. 


35 . Settlements and Jointures. 


5 Marriage was inſſituted in a State of Innocence, 
for Preſervation thereof, and is one of the Rights of 
Human Nature; and as to the Solemnization of Mar— 
riage, this is a Civil Right, regulated by the Laws and 
Cuſtoms of the Kingdom or Country where we reſide; 
and every State allows ſuch Privileges to the Parties as 
it ſeems expedient, and denies legal Advantages to thoſe 
who refuſe to ſolemnize their Marriage in the Manner 
it requires: But they cannot diſlo.ve a Marriage celebrated 

15 in 
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in another Manner, Marriage being of divine Inſtitution, 


to which only a full and free Conſent of the Mind is 
neceſſary. Moor 170. 


There is a Marriage in Right or in Poſſeſſion ; and 


Marriagd de fatto, or in Reputation, as among Quak- 
ers, Cc. which is allowed to be ſufficient to give Title 
to a Perſonal Eſtate: Tho' in the Caſe a Di ſſenter, 
who was married to a Woman by a Miniſter of the 
Congregation, not in Orders, it was held, that when a 
| Huſhand demands a Right due to him as Huſband by the 
Eccleſiaſtical Law, he ought to prove himſelf a Huſband 
by that Law, to intitle him to it: Yet this Marriage 
was not a mere Nullity, becauſe by the Law of Nature 
the Contract is binding. Marriages by Remifh Priefts, 
whoſe Orders are acknowledged by the Churches of 
England and Ireland will have the Effect of a legal Mar- 
riage in ſome Inſtances ; but Marriages ſhould be ſolem - 
nized according to the Rites. of the Church, for the 
Partics to be intitled to the Privileges attending Mar- 
riage here; as Dower, e Se. 1 Leon, 53. 1 
Salk. 119. 
By the Ordinances of our Church, when perſons are 
to be married, the Banes of Matrimony ſhall be pub- 
liſhed in the Pariſh- Church where they dwell, three ſeveral 
Sundays or Holidays, in the Time of Divine Service; 
and if at the Day appointed for their Marriage, any 


Man do alledge any Impediment, as Precontract, Con- 


ſanguinity, or Affinity, Parents not conſenting, where 
under Ape, &c. why they ſhould not be married, and 


become bound with ſufficient Sureties to prove his Al- 


legation; then the Solemnization muſt be deſerred, 
until ſuch Time as the Truth is tried: And no Mi- 
niſter ſhall celebrate Matrimony between any Perſons 
without a Faculty or Licence, except the Banes have 
been firſt publiſhed, as directed in the Book of Com- 
mon Prayer, upon Pain of Suſpenſion for three Years ; 
nor ſhall any Miniſter, under the like Pain, join any 
Perſons in Marriage who are ſo licenſed, at any un- 


ſeaſonable Times, or ina private TE,” Sc. Rubrick 
Canon 62. 


And 
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And on granting of Licences for Marriage, Afidavit 
or Oathis to be firſt made by the Man, that he and the Voman 
live at ſuch a Place; &c. and are willing to marry each 
other; that there is no Impediment of Precontract, Con- 
ſanguinity, &c. or any Suit depending in any Ecclefiafti- 
cal Court, touching any Contract of Marriage of either 
of the Parties with any other, &c. And then a Bond 
is entered into, to the like Effet, as to there 
being no Impediment of Precontract, or any Suit 
depending, &c. that neither of the Parties are 
of better Eſtate than ſuggeſted; and that the Mar- 
riage be openly ſolemnized in the Church mentioned, 
in Canonical Hours, between eight and twelve in the 
Morning, &c. Licences to the contrary ſhall be void 
and the Parties marrying are ſubject to Puniſhment as for 
clandeſtine Marriages. Can. 102. 

There are ſume Things diſuſed on granting Licences; 

as the Teſtification of Witneſſes of the Conſent of Pa- 
rents; and celebrating the Marriage in the Pariſn- Church 
where one of the Parties dwelleth, Sc. and notwith- 
| ſtanding the Canons, Marriages of Perſons of Quality 
are frequently in their own Houſes, out of Canonical 
Hours, in the Evening; and often ſolemnized by others 
in other Churches, c. which Things are diſpenſed. 
with, in regard to the Subſtance of the Marriage, to 
make the ſame good without all the Ceremonies. 
21. As to what Perſons may marry; in former Times 
Prieſts were reftrained from Marriage, and their Iſſue 
accounted Baſtards, c. but on the Reformation, Laws 
were made, declaring that the Marriage of Prieſts ſhould 
be lawful ; tho' the Preambles of thoſe Statutes ſet forth, 
that it would be better for Prieſts to live chaſte, and ſe- 
parate from the Company of Women, that they might 
the better attend their Religious Duty. 

All Perſons who are of the Age of Conſent to marry, 
v1Z, the Man at Fourteen and the Woman at Twelve, 
(not prohibited by the Levitical Degrees, or otherwiſe 
by God's Law,) may lawfully marry : But Marriages 
made within the Degrees are inceuous and unlawful. 
| Bre- 
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A Son of a Father by another Wife, and Daughter of 
a Mother by another Huſband ; Couſin Germans, &c. 
may marry with each other : A Man may not marry his 
Brother's Wife, or Wife's Siſter; an Uncle his Niece 
an Aunt her Nephew, Sc. Though if one takes his 
Siſter to Wife, they are Baron and Feme, and the 
Iſſue are not Baſtards *till a Divorce. A Sifter's Baſtard 
Daughter is ſaid to be within the Levitical Law of 
Affinity; it being morally as unlawful to marry a Baſ- 
tard as one born in Wedlock: And if a Baſtard doth 
not fall under the Prohibition, a Mother may marry her 
Baſtard Son: And there are Perſons within the Reaſon 
of the Prohibition of Marriage, though not mentioned, 
and muſt be prohibited; as the Father from marrying 
his Daughter, the Grandſon from marrying his Grand- 
mother, c. 1 Inft. 24. Levit. c. 18, 20. 1 Roll, 
Abr. 340. 5 Mod, 168. Vaugh. 321. 

In Cafe of perpetual Impatency, Fear or Impriſon- 
ment, ſo that there can be no Conſent ; or where Perſons 


are precontracted; a Man or Woman have a Wife or 
Huſband living, c. here the Marriages are to be ad- 


judged void, as prohibited by God's Law. And Loyalty 
or Lawfulneſs of Marriage is to be tried by the Biſhop's 
Certificate, on Inquiſition taken before him, and Exa- 
mination of Witneſſes, &c. But where the Right of 
Marriage is not in Queſtion, whether a Woman is married, 
or ſhe is the Wife of ſuch a one, is triable by Jury at 
Common Law. 2 Vent. 9. 1 1nft. 235. 2 Inſt. 687. 
7 Rep. 23. Dyer 303. 1 Leb. 41. 3 Salk, 64. 

If any Perſons are married before the Age of Conſent, 
they may at that Age diſagree, and marry again, without 
any Divorce: But if they once give Conſent when at Age, 
they cannot afterwards diſagree; and where they are 


marryed before, there needeth not a new Marriage, if 
they agree at that Age. A Man being of the Age 


to conſent, and the Woman not; or the Woman of 
Age, and the Man not; he or ſhe :nay diſagree to the 
Marriage, at the other's coming of Age to conſent, 
as well as the other, for there is a "mutual Power of Dit. 

O agreemeut: 
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agreement: Where after Diſagreement of the Parties, 
at the Age of Conſent they agree to the Marriage, and 
live together as Man and Wife, the Marriage hath Con- 
tinuance, notwithſtanding the former Diſagreement; 
though if that had been before the Ordinary, they 
could not after agree again to make it good. 1 Inſt. 33. 
2 Inſt. 182. 3 Inſi. 88. 6 Rep. 22. 1 Danv. Abr. 
6 

* Woman cannot diſagree within her Age of twelve 
Years, till which the Marriage continues; and befofe, 
her Diſagreement is void: Though if a Man marries 


a Weman under that Age, and afterwards ſhe within 


her Age of Conſent diſagrees to the Marriage, and at 


her Age of twelve Years marries another; now the 


firſt Marriage is diſſolved, ſo that he may take another 
Wife : For although the Diſagreement within the Age 
of Conſent was not ſufficient, yet her taking another 


Huſband at that Age, and cohabiting with him, affirms 
the ſame, by which the firſt Marriage will be avoided. 


1 Danv. 699. Moor 575, 1764. 
3. Contracts of Marriage, where either Party, is 
not ſeven Years of Age, are abſolutely void: But Mar- 
riages of Princes made by the State in their Behalf, at 
any Age, are held good ; though many of theſe Con- 
tracts have been broke through by thoſe great Per- 
ſons. 

Where there is a mutual Contract of Marriage in 
Words of preſent Time, and it ean be proved, the 
Eccleſiaſtical Courts will compel the Parties to ſolem- 


nize their Marriage ; although either or both of them 


are married elſewhere, and Children have been the 
Fruits of it: But if the Contract is made in Words 
of future Time, and this is not carried into Execution 
by Conſummation, Cc. and the Parties marry others, 
ſuch Marriage is good. For a Contra& of Marriage 
in the preſent Time, when it is ſaid, I marry you; 
or, You and I are Man and Wife, &c. is not releaſable 3 
though the Marriage Contract of future Time, where 

tis 
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tis ſaid, 1 will marry you, or, [ promiſe fo marry you, 
&e. may be releaſed, Read Stat. 4. Vil. 192. 


If a Man promiſe a Woman to marry ber by Promiſe 


de e. as, 1 do take thee to my Mie, or the 
Wife make the like Promiſe to the Huſband ; ſuch 
Promiſe cannot be diſſolved, but they are reputed Huſ- 
band and Wife in reſpect to the Subſtance and indiſſo- 
luble Knot of Matrimony : And therefore, if either 
of them ſhould marry with any other Perſon, con- 
ſummating the ſame by carnal Copulation and Procrea- 
tion of Childrom:; this Matrimony is to be diſſolved as 
unlawful; the Parties marrying are to be puniſhed as 
Adulterers, and their Children in Danger of Baſtardy. 
Swinb. 9, 10. 

Upon a Promiſe of future Marriage, if the Parties 
afterwards lie together, it has been adjudged, the Con- 
tract paſſes thereby into a real Marriage, in Conſtruc- 


tion of Law: And by Holt Ch. Juſt. If a Contrat 


be in Words of future Time, as I will tate thee, &c. 
and the Man does take her accordingly, and cohabit 
with her, 'tis a Marriage, and the Spiritual Court cannot 
puniſh them for Yornication. A Man contracts to 
marry with 4, and after marries B. whereupon A. ſues 
him in the Spiritual Court, and Sentence is given that he 
ſhall eſpouſe A. and live with her, which he doth, and 
they have Iſſue; ſuch Iſſue ſhall inherit, though there 


was no Divorce from the Marriage of B. Swinb. 2 


Salk, 477. 1 Danv. Abr. 700. 


When the Words of a Contract of Marriage aro, 


I will take thee from henceforth, &c. They are as 
much as, I do take thee and an abſolute Marriage: 
And if it is demanded of a Man, whether he will take 
the Woman to his Wife, and he anſwers, I will; or 
it is demanded of the Woman, if ſhe will take the 
Man to her Huſband, and ſhe ſays, [ will; by this 
Marriage, and not Spouſals only, is contracted. And it is 
not neceſſary that both Parties uſe the ſame Words; for 
if one ſay, I will marry thee, and the other anſwers, I am 
content, &c. hereby Spoufals de Fuluro are contracted: 
'® 22, Wn Alſo 
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196 Of Marriage, Baſtardy, Ch. IV. 
Alſo where a Man ſays to a Woman, I promife to mar- 
ry thee, and if thou art contented to have me, kiſs me, 
or give me thy Hand; if the Woman do kiſs, or give 
ber Hand, by this Spouſals will be contracted between 
them, Swinb.. 210. 

If a Father or Mother promiſe Marriage for their 
Dinphiter, her Silence, ſhe being preſent and hearing 
the ſame, hath been held a Conſent to the Contract: 
And where the Promiſe of the Man is proved, but no 
actual Promiſe on the Woman's Side; if ſhe carry her- 


ſelf as one conſenting and approving the Promiſe of the 


Man, it is Evidence that the Woman likewiſe promiſed. 
In cafe a Ring be ſolemnly delivered by a Man, and 
put on the Woman's fourth Finger; if ſhe accepts 
and wears the Ring, without any Words, they are 


preſumed to have mutually conſented to Marriage; 


here, as his Conſent appears, ſo her's is implied. Sroinb. 
50% 410. 3 Sal 16. 

In Marriage Contracts, it is not abſolutely required, 
that the Parties do it at the ſame Inſtant, by anſwering 
one another; but if there be ſome Diſtance of Time 
betwixt the Promiſe of the Man and the Woman, the 
Contract may be good, if the Party firſt promiſing 
continues in the ſame Mind until the other Party hath 


promiſed : But where the Parties are under Age to con- 


ſent, it is not Matrimony, but Spouſals, if it be either; 
and when the Words of Contra& are only conditional 
on one Side, and on the other abſolute; or if ſpoken 
in Jeſt, they are not Obligatory. Swinb, 

A Contract of Marriage may be made by abſent Par- 
ties, by their Proctors, by Meſſengers, or Letters; 
when by Proxy,, it is by ſpecial Power of Attorney, to 
contract Matrimony or Spouſals for the Party in his 
Name, with ſuch a Woman, &c. And in this Caſe, 
the Proctor ſays, That ſuch a Man doth contract Matri- 
mony with thee, by me his Proctor, &c. To which the 
Woman anſwers, 1 do take him to my Huſband, by thee 
being his Proctor; and both Parties are to continue of 
the ſame Mind *till the Contract is finiſhed, for before 

that 


Sec. 1. Infants, Ideots, Ge. 197 


that the Proctor may be revoked, and then the Contract 
will be void. Tbid. 

Promiſe or Contract of Marriage by Meſſenger or 
Letter is good; unleſs it appear the Party diſſents, before 
the other conente thereto, and here the mutual Conſent 
of the other Party ought to be ſent immediately, or 
ſhortly after, or it will not be valid. And if any having 


contracted Spouſals, afterwards refuſe to be married, he 


or ſhe ſo refuſing are liable to be excommunicated, and 
committed to Priſon until they ſubmit to the Monition of 
the Ordinary, and agree to the Celebration of the Mar- 
riage. Treat. Laws 451. 

On a Promiſe of Marriage, Damages may be recover- 
ed at Law, if either Party refuſes to marry ; but the 
Promiſe muſt be mutual on both Sides to ground the AQi- 
on: Contracts and Bonds for Money to pro- 
curc Marriage between others, have been held 
void in Chancery. 1 Salk. 24. 3 Lev. 41. 2 Lent. 

or. | 

. By Stat. 33 H. 8. c. 6. All Marriages contracted 
in the Church of Ireland between Parties not prohibited 
by God's Laws to marry, being ſolemnized in the Face 
of the Church, and Conſummated, ſhall be lawful, 
_ notwithſtanding Pre- contract (not Conſummate with 
bodily Knowledge ) which either or both have made 
with any other before. No Reſervation or Proviſion 
(God's Law excepted) ſhall impeach any Marriage 
without the Levitical Degrees. 

7 . z. c. 12. By this Act, no Action ſhall be 
brought upon any Agreement or Conſideration of Mar- 
riage, unleſs it be in Writing and ſigned by the Party, 


If a Man takes his Siſter to Wife, they are Baron 
and Feme *till a Divorce, and *till then the Hue are not 
Baſtards. 1 Roll. 340, 357. The Loyalty or Lawfulneſs 
of Marriage is to be tried by the Biſhop's Certificate, 
upon an Iſſue, accoupled in lawful Matrimony or not, 
as in a Writ of Dower, Appeal, Baſtardy, &c. but 
this is ſeldom put in Practice. 1 [n/f. 134. But whe- 
ther a Woman is a Feme Covert, or whether ſhe is 
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198 Of Marriage, Baſtardly, Ch. IV. 
the Wife of A. or B. is triable by a Jury. 1 Inf. 


112. As 
4. By Marriage with a Woman, the Huſband is 
intitled to all her Eſtate, Real and Perſonal ; and the 
Effects of Marriage are, that the Huſband and Wife 
are accounted one Perſon, and he hath Power over her 
Perſon as well as Eſtate, &c. Where there is no Set- 
tlement to the contrary, by the Marriage a Man gaineth 
a Freehold, c. in his Wife's Right, if ſhe have Fee: 
He alſo gains a Chattel Real, as a Term of Years, Qc. 
All Chattels Perſonal, in Poſſeſſſon of the Wife in 
her own Right, are the Huſband's. The Huſband 
| ſhall be Tenant by the Curteſy of the Wife's Land 


after her Death, where Iſſue is born between them: And 


the Wife ſhall have Dower in her Huſband's Lands, 
after the Death of her Huſband, &c. And if ſhe 


ſurvives him, ſhall have her Term for Years, or other 


Chattels Real again, if the Huſband hath not altered 
the Property. 1 it. 351, 46. Dr, & Stud. c. 7. 
Lit. 35, 36. 

„Agreements between Huſband and Wife, before 
Marriage, are commonly extinguiſhed by the Marriage: 
A Man cannot grant Lands, &c. to his Wife, nor co- 
venant with her; but he may covenant with others 
for her Uſe, c. and may deviſe to her by 
Will. The Wife is fo much under the Power of her 
Huſband, as to be diſabled to contract without his Con- 
ſent ; and though ſhe may uſe his Goods, yet ſhe may 
not diſpoſe of or pawn them: In Strictneſs, a Wife 
cannot bind her Huſband by Contract for or Neceſlaric:, 


without his Aſſent; but generally, if ſhe buys Goods | 


for herſelf, as Apparel, &c. or for her Family, the 
Contracts are allowed; and the Huſband is bound to 
maintain his Wife in Neceffaries, according to his De- 
giree and Eſtate: Though if he makes the Wife Al- 
e. for Cloths, c. which is conſtantly paid, he 
{hall not be charged. 1 nfl. 112, 187. 2 Rep. 713, 
1 Roll. Abr. 350. 1 Mod. 129. 8 
As a Man is not bound by his Wife's Contract, with- 
out Notice and Aſſent; ſo *tis ſaid he is not bound by 
the Wilg's Receipt, If a Woman married 8 8 
oN 


. eons ˙ Q ra 
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Bond for Money, as a Feme Sole; and ſhe is ſued as 
ſuch, ſhe may plead Ven eſt Factum, and the Coverture 
will avoid her Bond. Where a Woman Sole indebted 
takes Huſband, it is then the Debt of Huſband and 
Wife, and both muſt be ſued; though after the Wite's 
Death, the Huſband is not liable, except there be a 


Judgment againſt both during the Coverture : A Huſ- 


band is bound for the Appearance of his Wife, where 
a Writ is ſerved on her; he only ſhall be impriſoned 
for want of Bail, to Action brought for Debt of the 
Wife, for he auth find Bail for her and himſelf : But if 
Action is brought againſt a ſingle Woman, who pend- 
ing the Action marries, the Plaintiff may proceed to 
Judgment and Execution againſt her. -Noy Max. 94. 


1 Leon. 320. Cro. Car. 376. 1 Lev. * Trin. 
12. . B. N 


A Wife may not bring any Action for Wrong to her, 


without the Huſband; and when they joyn in an Action, 
Damage is to be laid only to the Huſband. But by the 
Cuſtom of London, a Feme Covert trading in the City 

as a fole Merchant, may ſue and be ſued as a Feme Sole: 
A Wife in other Places cannot be ſued without the 


Huſband. For. Treſpaſs and ſcandalous Words, Sc. of 


or againſt the Wife, Huſband and Wife are to ſue and be 
ſued; and Execution awarded againſt him; though for 
her own Offence, a Wife may be indicted, without her 


Huſband, and be fined, &c. and in Court Chriftian ſhe 
ſhe may ſue and be ſued, without the joyning of her 


Huſband. 1 Inſt. 182. 3 Cro. 69. 11 Rep. 62. 9 Rep, 
72. 2 Rol. Abr. 298. 

In all Caſes where the Wife ſhall not have the Thing 
recovered, and for a, Promiſe or perſonal Duty to the 
Wife, the Huſband only may bring the Action; and 
a Huſband is intitled to the Fruits of his Wife's Labour, 
for which he may bring a Quantum Meruit. If a Per- 
ſon takes any Thing from the Wife, the Huſband is to 
bring the Action for it, who has the Property: Where 
an Injury is done to the Wife alone, Action cannot be 
maintained by the Huſband without her; but for a loſs 
and Ea to the Quſband, in depriving him of the Con- 

O4 verſation 
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verſation and Service of his Wife, he alone may bring 
an Action; and theſe Actions are laid for Aſſault and 


detaining the Wife, per quod Conſortium amiſit, &c. 
1 Roll. Rep. 160. 1 Salk. 114. 2 Cre. 538. 


If a Huſband ſuffers Baniſhment for any Crime, it 


is in Law a civil Death; and the Wife of ſuch a Perſon 
may bring Actions, or be impleaded during the natural 
Life of the Huſband, which ſhe may not do in any 
Other Caſe. The Wife cannot be Witneſs either for 
or againſt her Huſband, nor he againſt her; unleſs it 
be in Caſes of high Treaſon : But if a Man threaten 


to beat or kill his Wife, ſhe may make him find Surcty 


of the Peace, Ge: 1 Inf. 133. F. N. B. 80. 

A Huſband is not to Alien the Wife's Lands, but 
by Fine wherein ſhe joins; if he doth, ſhe may reco- 
ver them by the Writ Cui in vita after his Death: If 
the Huſband and Wife acknowledge a Deed to be in- 
rolled, or a Statute, Sc. this will not be binding to the 
Wife; becauſe ſhe is not examined by Writ, to bar 
her, as on levying a Fine. 

5. Marriage Settlements are uſually made of the 
Eſtate of the Huſband, c. To the Huſband for Life, 
and after bis Death to the Wife for Life, and to their 
Iſſue in Remainder, with Limitations to Truſtees to 
ſupport contingent Uſes, and Leafes for Terms of Years, 
to raiſe Daughters Portions, &c. and they are made 
ſeverai Ways, as by Leaſe and Releafe, Fine and Re- 
covery, c. Theſe Settlements the Law is ever care- 


ful to preſerve, eſpecially that Part of them which relates 


to the Wife, of which ſhe uy not be diveſted, but 
by her own Fine. 

If a Woman about to marry a Man, to prevent his 
diſpoling of her Lands, convey the fame to Friends 
in Truſt, and the Truſtees with the Huſband after Mar- 
riage make Sale thereof; in this Cafethe Court of Chan- 
cery will decree the Purchaſer to reconvey the Lands 
tothe Wife. And where a Man and a Woman intend- 
ing to marry, enter into Articles of Marriage, by which 
the intended Huſband agrees to ſettle ſuch Lands upon 


her, Cc. and eaten ſhe marries him; if he die 


veſore 


Sec. 1 . Infants, Ideots, &@c, 201 


before any Settlement made, in purſuance of thoſe 


Articles of Agreement, in Equity the Widow ſhall 


have the Articles executed, and hold the Lands during 
her Life, &'c. Tothil 43. 2 Vent. 242. 

There are Settlements of perſonal Eſtates, in Truſ- 
tees on Marriage, and of Money in Funds, Sc. as 
well as Settlements of Lands. And if a Man before 
Marriage gives Bond and Judgment to leave the Wife 
worth 1000 J. at his Death, if ſhe ſhall ſurvive him, 
in Conſideration of a Marriage Portion; this ſhall be 
made good out of the Huſband's Eſtate, and be ſatis- 
fed before any Debt; ſo if a Perſon covenant, that if 
the intended Wife ſhall marry him, and ſhall happen 
to ſurvive, he ſhall leave her worth 500 J. after his 
Death, Action may be brought againſt his Adminiſtrator 
for the Money; for here the Debt ariſes by the Death of 
the Huſband. Palm. 99. 2 Sid. 58. 

A Jointure is a particular Settlement of Lands made 
by a Man to a Woman, in Conſideration of Marriage, 
which muſt be to take Effect for the Life of the Wife, 
in Poſſeſſion or Profit, preſently after the Huſband's 
Death, and be wade to herſelf, and none other for her ; 


it muſt be expreſſed to be in full of her Dower, and in 


Satisfaction thereof; and it may be made before, or 
after Marriage: But if it be made after the Marriage, 
the Wife may wave it, and claim her Dower. And all 
other Settlements, in lieu of Jointure, are Jointures 
at Common Law, and no Bars to Dower. I Int. 36. 
4 Rep. 1 Stat. 11 and 12. F. 1. c. 7. | 

Of Things whereof a Wife ſhall be endowed, ſhe 
may have Jointure; and if Lands, &c. are ſettled upon 
her before Marriage, in Part of her Jointure, and after 


Marriage other Lands in full; ſhe may take her fiſt. 
Jointure Lands and Dewer together, ſhe not having her 


full Jointure till after Marriage. Though where a 

Jointure is made of Lands according to the Statute, be- 
fore Coverture ; and after the Huſband and Wife alien 
them by Fine, ſhe ſhall not have Dower in any other 
Lands of her Huſband ; but 'tis otherwiſe when the 


Jointure 
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Jointure is made after Marriage. 1 It. 46. 3 Rep, 
3. I Iiſi. 36. 

An Eſtate in Fee conveyed to a Woman for her 
Jointure, and in Satisfaction of Dower, is a Jointure 
within the Statute. An Eſtate for Life, upon Condi- 
tion, may bar the Wife, if ſhe accepts it; and ſo if an 
Eſtate be made durante viduitate. And after the Death 
of the Huſband, the Wife may enter into her Jointure, 
and is not driven to a Real Action, as ſhe is to recover 
Dower : Nor ſhall her Jointure be forfeited by the Trea- 
ſon of her Huſband ; as in caſe of Dower, 4 Rep. 3. 
1 Inſt. 36, 37. 

a Woman conceals her Jointure, and brings 
Dower, ſhe is barred of her Jointure: But if ſhe be 
- evicted of Part of her Jointure, ſhe ſhall have Dower 
pro tanto, Married Women committing Crimes may 
incur Forfeiture of their Jointures. 1 1nff, 31. 


| Having now gone through the large Titles of Mar- 
riage, I proceed to ſome ſmaller Heads conceruing it : 


1. Elopements of married Women, 
2. Divorces between Huſband and Wife. 
3. Felony in Stealing and marrying Women. 


1. Elopement is where a Woman that is married, of 
her own Accord goes away and departs from her Huſ- 
band, and lives with an Adulterer, 

A Woman thus leaving her Huſband is ſaid to Elope; 
and in this Caſe the Huſband is not obliged to allow her 
any Alimony or Maintenance out of his Eſtate; nor 
ſhall he be chargeable for Neceilaries for her, as Wear- 
ing Apparel, Diet, Lodging, Sc. And where the 
ſame is notorious, whoever gives her Credit, doth it at 
his Peril: But on an Elopement, the putting a Wife in 
the Gazette, or other News-Papers, is no legal Notice 
to Perſons in general not to truſt her; tho' perſonal No- 
tic to particular Perſons given by the Huſband will be 
god, n\t to be chargeable to them. 1 Koll. Abr. 330. 
1 Vent. 42. F 


Sec. 1. Infants, Ideots, Sc. 203 


If a Woman elopes, and the Huſband gives publick 
Notice of it, and declares he will not pay any Debts of 
hers ſhe contracts; it hath been held, that if Perſons 
truſt her afterwards, the Huſband is not liable to ſatisfy 
the Debt: Yet according to the Opinion of Chief Juſ- 
tice Holt, if a Wife run away from her Huſband, and 
contract Debts, and afterwards the Huſband comes after 
her and lies with her, tho' but for a Night; that will 
make him chargeable for the Debts of the Wife. 1 Sid. 
100. 1 Mod. 124. Med. Caſes 171. 
| Where the Wife goes away from her Huſband, and 
liveth in Adultery with another, ſhe ſhall loſe and for- 


feit her Dower 5 unleſs the Huſband of his own free 


Will ſuffer ber to cohabit with him, and be reconciled to 
his Wife, But to prove the Reconciliation, on ſuch an 


Elopement, lying together ſeveral Nights, at ſeveral 


Places, it is ſaid ſhall not avail ; if they are not reſident 
or abiding in one Houſe together, &c. If after the 
Elopement of the Wife, her Huſband and ſhe demean 
themſelves as Huſband and Wife, it is Evidence of Re- 
conciliation. Dyer 170, 196. 

If a Man grants his Wife with her Goods to another 
Man, and the Wife by Virtue of the Grant lives with 
the Grantee during the Life of the Huſband, this ſhall 
incur Forfeiture of Dower ; for ſhe lived in Adultery, 
notwithſtanding the Grant. 2 In.. 435, 2 Danv. 
Abr, 662. | | 


2. Divorce is a Separation of two Perſons married 


together, made by Law: And there are many Divorces 
mentioned in our Books, but they are uſually of two 
Kinds, i. e. a Menſa & Thoro, from Bed and Board; 
and a Vinculo Matrimonii, from the very Bond of 
Marriage. I Inſt. 235. 

The Divorce a Menſa & Thoro diſſolves not the Mar- 
riage; for the Cauſe of it is ſubſequent, and ſuppoſes the 
Marriage to be lawful : It may be by Reaſon of Adul- 
tery in either of the Parties, for Cruelty of the Huſband, 
c. and as it doth not diflolve the Marriage, ſo it debars 
not the Woman of her Dower; nor Baſtardizes the 


Ive ; or makes void any Eſtate for the Life of Huſ- 


hang 
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band and Wife, Se. A Woman under this Di- 
vorce may ſue her Huſband in her own Name for 
Alimony, and others by her next Friend, &c. The 
Divorce a Vinculs Matrimonii abſolutely diſſolveth the 
Marriage, and makes it void from the Beginning, the 
Cauſes thereof being precedent to the Marriage; as 
Precontract with ſome other Perſon, Conſanguinity or 
Affinity, Impotency, &c. On this Divorce, Dower 1s 
gone ; and if by Reaſon of Precontract, Conſanguinity, 
er Affinity, the Children begotten between them are 
Baſtards. 1 Inſt. 235. 3 Inſt. 89. 2 Inſt. 93 7 
Rep. 43 

In theſe laſt Kind of Divorces, the Wife, tis ſaid, 
ſhall receive all again that ſhe brought with her, becauſe 
the Nullity of the Marriage ariſes through ſome Impedi- 
ment, and the Goods of the Wife were given for her 
Advancement in Marriage, which now ceaſeth: But 
here it is where the Goods are not ſpent, and in caſe the 
Huſband gives them away during the Coverture, it ſhall 
bind her. If ſhe knows her Goods unſpent, ſhe may 
bring Action of Detinue for them; and for Money, 


&c. which cannot be known, ſhe muſt ſue in the Spi- 


ritual Court: By this Divorce an Eſtate -tai! of Baron 
and Feme, it has been held, may be extinct. Heer 62. 
1 Nel. Abr. 675. Godb. 18. 

If after a Divorce a Menſa & Thoro, either of the 
Parties marry again, the other being living, ſuch Mar- 


riage is merely void; and as in this Caſe the Marriage 


continues, marrying again hath been adjudged within the 
Statute Felony 10 Car. 1, which ſee Poſtea. On a Di- 


vorce 4 Vinculo Matrimonii, the Parties may marry 


again; and in Divorces for Adultery, ſeveral Acts of 
Parliament have allowed the innocent Party to marry 
again. 2 Leon, 173. Cro. Car, 333. | 

if a Marriage is voidable by Divorce, yet if the 
H::iband dies before any Divorce, the Wife de facto 
hall be endowed : And where there is a Divorce, the 
Children of a ſecond Marriage may inherit until the Sen- 
tence is repealed, Sentence of Divorce muſt be given in 
| the 


— * 
nnn 


* 
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the Spiritual Court, in the Life of the Parties, and not 
afterwards; but it may be repealed there after their 


Deaths. 1 Inf! 33. 2 Leon. 207. 

By Stat. 10 card, 1. c. 3. Where any Perſons mar- 
ried do marry any other Perſon, the former Huſband or 
Wife being alive, it is Felony: But if a Huſband or 
Wife are abroad beyond Sea, Ec. {even Years, the one 
not knowing the other to be living; or there be a Di- 


vorce of the Huſband and Wife, &c. they are excepted 


out of the Act. As the latter Marriage makes this 


Crime; if the firſt Marriage were beyond Sea, and the 
ſecond in Ireland, the Party may be indicted for it here : 
Though if the firſt Marriage be in Ireland, and the 
latter beyond Sea, the Offender cannot be indicted there. 
Kel. 80. 1 Sid. 171. 


To ſteal or take away any Wenn, having an Fate 


in Lands or Goods, or that is Heir apparent, againſt her 


Will, and marry or defile her, is Felony by Statute, 
3 H. 7. c. 2. And it is the fame, if the Taking be 
againſt her Will, though the Marriage was with her Con- 


ſent. And not only the Takers, but the Procurers, 


Abettors and Receivers of the Woman before the Fact, 
ſo taken away, knowing the ſame, ſhall be deemed prin- 
Cipal Felons. 

By Stat. g V. 3. c. 28. " any Proteſtant Woman 
unmarried, being Heir apparent to her Anceſtor, or 
having an Eſtate in Fee. ſimple or Tail, or for Life or 


Lives, by way of Jointure, Dower, or otherwiſe, or 
poſſeſſed of, or intituled to any beneficial Intereſt, or 


Term of Years of, or in any I ands in Foffeffion, Re- 


verſion or Remainder, or being poſſeſſed of, or intituled 
to any perſonal Eſtate, Goods or Chattels in aw, or 
Equity, to the Value of 500 J. or more, ſhall marry 
any Perſon whatſoever, without having firſt obtained : 

Certificate in Writing, under the Hand of the Minifter 


of the Pariſh, Biſhep, and Juſtice of Peace, living near 


the Place, or any two of them, that he is a known Pro- 
teſtant (which Certificate ſhall alſo be atteſted by two or 
more Witneſſes) that them ſhe and her Huſband ſhall 

be 
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be for ever after diſabled and incapable of enjoying any 


of the ſaid Eſtates or Intereſts, and that the ſame ſhall 


go to the next Proteſtant of Kin to whom the ſame 
would deſcend by Law, where ſuch Proteſtant Woman 
and all other intervening Popiſh Heirs, Executors or 


Adminiſtrators, really dead at the Time of ſuch Mar- 


riage ; and ſuch Proteſtant next of Kin, may by any Ac- 
tion at Law or other legal Means ſue for, and recover 
the ſame, as if rightfully intituled thereto as Heirs, &c. 
to ſuch Woman ſo marrying, who ſhall be dzemed 
dead in Law. 


Such Woman ſo marrying Without a Certificate, and 


her Huſband ſhall for ever be incapable of being Heir, 


Executor, Adminiſtrator, or Guardian to any Proteſ- 
tant, &c, And any Proteſtant Miniſter, or Popiſh 
Prieſt, who ſhall join in Marriage any Proteſtant Wo- 
man, having any the Eſtates aforeſaid, to any Perſon 
without ſuch Certificate, ſhall ſuffer one year's Impri— 


ſonment, and Forfeit 20/1. one Moiety to the King, 
and the other to him who will ſue for the ſame. 


If a Proteſtant marries any Woman without ſuch 
Certificate, he ſhall be deemed to all Intents a Papiſt, and 
be incapable of being Heir, Executor, Adminiſtrator or 


Guardian to any Perſon, as alſo to fit in either Houſe of 
Parliament, and incapable of exerciſing any Civil or 


Military Office, unleſs within one Year after ſuch Mar— 
riage he procures his Wife to be converted, and obtains 


2 Certificate under the Hand and Seal of the Biſhop, 


Archbiſhop, or Lord Chancellor, that ſhe has renounced 


the Popiſh Religions and procures it to be Inrolled in 
Chancery. 


Any Popiſh prieſt, or Proteſtant Miniſter, who ſhall 


marry any Soldier of the Army, to any Wife without 


ſuch Certificate ſhall Forfeit 20/. to be levyed by a 
Juſtice of Peace's Warrant on the Offender's Goods, 
or in default, to be committed to Goal *till Payment, 
one Moiety to the Informer, and the other to the T'rea- 


ſurer of the County, for the uſe of the County, and 


every Juſtice to give an Account of his Proceedings at 


the next Quarter Seſſions. Such as think themſelves. 


aggrieved 


Sec. 1. fants, Ideots, c. 


aggrieved may a peal to the next Quarter Seflions, 
where Relief ſhall be given. 

Provided, that in all Caſes where a Certificate is re- 
quired by this Act, if any Marriage is made without 
it, and it can afterwards be made appear by Proof, that 
he was a known Proteſtant, in ſuch Caſe he or ſhe ſhall 
_—_ be liable to the Forfeitures or Penalties of this 
A 
2 Ann. c. 6. If any Proteſtant having any Intereſt 
Real or Perſonal in this Kingdom, ſhall marry a Papiſt 
either within or out of it, and be thereof convicted, 
he ſhall incur the Penalties and Diſabilities in 9 W. 3. c. 
28. as if he had actually married in this Kingdom; 
and the Offence ſhall be tried in any County here where- 


in the Offender has any Eſtate or Chattels real, or in 


the City of Dublin. 


The Certificate of a Proteſtant Miniſter by whom 
any one ſhall be married out of this Kingdom, atteſted 


by a Publick Notary, containing the Matter to be cer- 


tified by the former Act fhall be ſufficient. 

6 Ann. c. 16. If any Perſon above the Age of. four- 
teen by Fraud, Flattery or other indirect Means, ſhall 
ſecretly allure and convey away any Woman-Child 
within the Age of eighteen, having Subſtance in Lands 
er Goods, or being Heireſs to her Anceſtor, out of 
the Poſſefion of the Father, Mother, or Guardian 
againſt their Will, and contract Matrimony with her 
by her Conſent ; the Perſon fo taking away and marry- 
Ing her being convicted, ſhall ſuffer three Years Impri- 
ſonment, and be for ever diſabled to receive or take any 
Uſe or Profit of any Eſtate Real, or Perſonal, which 
ſhe ſhall be intereſted in, or intituled unto. And her 
Eſtate after ſuch Conviction, ſhall be veſted in ſuch 
Truſtees as the Court of Chancery ſhall appoint, who 
are to receive the Rents and Profits, and manage it to 
the beſt Advantage during the joint Lives of the Perſons 
ſo marrying; and if ſhe ſurvives her Huſband, then the 
Truſtees ſhall pay her out of the Profits, ſuch Propor- 
tion during her Life for her Maintenance as the Chan- 
ecry ſhall direct, and alſo Maintenances for her 5 
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dren; and ſuch Eſtate after her Death ſhall deſcend 
to ſuch Perſon as it would have done if this Act had 
not paſſed. 

It any Perſon ſhall by any Subtile Means, Deluſions, 
or Threats perſuade the Son and Heir apparent, or 
other Son of any Perſon having Lands, &c. of the 
Value of 501. per Annum, or a perſonal Eſtate of 
500 J. to contract Matrimony without the Privity or 
Conſent of the Parents or Guardians, before he at- 
tains the Age of Twenty-one, ſuch Perſon contract— 
ing Matrimony without ſuch Privity and Conſent, 
and if no Parent or Guardian, then of the Lord Chan- 
cellor, ſhall be diſabled to demand Dower, Jointure, 
or any other Proviſion out of ſuch Son's Eſtate. All 
Perſons who are acceſſaries or Abettors, ſhall ſuffer 
three Years Impriſonment, And if any Perſon ſhall 
take upon him to celebrate the Marriage of any ſuch 
Perſons, he ſhall immediately after Conviction be de- 
prived of all Eccleſiaſtical Preferments ; but no Lapſe 
ſhall incurr on any ſuch Avoidance *till the End of 
ſix Months after Notice given of the Conviction ; and 
ſuch Clergyman ſhall be incapable of any Spiritual 
Promotion, and every other Perſon offending ſhall be 
tranſported in ſuch Manner as Popiſh Regulars are to 
be. If any Popiſh Prieſt celebrates Matrimony be- 
tween ſuch Perſons, knowing that they or either of 
them are of the Proteſtant Religion, he ſhall be deem- 
ed a Popiſh Regular, and ſuffer the Penalties as ſuch, 
according to 2 Ann. c. 7. 

If any Maid or Woman be carried away by Force 
againſt her Conſent, and after married or defiled by 
the Perſon or any other by his Aſſent, whether ſuch 
Marriage or Defilement be with or without her Con- 
ſent, ſuch Perſon, his Aiders and Procurers, ſhall be 
adjudged Felons and ſuffer Death. 

If any Principal or Acceſſary before the Fact ſtands 
mute, or challenge Peremptorily above twenty, he ſhall 
ſuffer Death, 

8 Ann, c. 3. If any Popiſh Pricſt ſhall be proſe- 
cured for offending contrary to 6 Ann. c. 16. and that 

| it 


Sec. 1. Infants, Ideots, &c. 20g 
it appears that the Perſons married or one of them 
was a Proteſtant at that Time, it ſhall be preſumed 
that he celebrated Matrimony, knowing, that they 
or one of them was of the Proteſtant Religion, un- 
Jeſs ſuch Prieſt ſhall produce a Certificate under the 
Miniſter's Hand and Seal, that they were not of the 
Proteſtant Religion at the Time of the Marriage. 

12 G. 1. c. 3. If any Popiſh Prieſt or degraded 
Clergyman of the Church of Ireland, ſhell celebrate 
any Marriage between two Proteſtants, or between a 
Proteſtant and a Papiſt, he ſhall ſuffer Death as a Fe- 
lon. Any two Juſtices may by Warrant directed to 
a Conſtable, ſummon any Perſon ſuſpected to be mar- 
ried by ſuch Prieft, &c. or preſent at ſuch Marriage, 
and examine ſuch Perſon upon Oath by whom and 
with what Ceremonies the Marriage was celebrated, 
and what Religion they profeſſed, Sc. And if the 
Perſon refuſes to appear or be examined, or after Exa- 
mination, refuſes to enter into a Recognizance to 
proſecute the Offender, he ſhall be commitred to the 
County Gaol for three Years, unleſs he ſhall ſooner 
ſubmit to be examined, &c. on 

Provided, no ſuch Examination ſhall ſubje the 
Party to any Proſecution, Penalty, or Forfeiture, or 


be given in Evidence againſt him, unlefs he be in- 


dicted for wilful Perjury. 

No Contract of Marriage not conſummated by Car- 
nal Knowledge ſhall make void a ſubſequent Mar- 
riage conſummated by Carnal Knowledge If any mar- 
ri:d Perſon marry again, the former Huſband or Wife 
being a live, and allowed the Benefit of Clergy, he 
ſhall inſtead of being burnt in the Hand, be tranſ- 
ported as Perſons convicted of capital Felony. 

9 G. 2.c. 11. All Marriages where either of the 
Parties are under Twenty-one without the Father's 
Conſent (if living) in Witting, or if dead, of the 
Guardian, or Lord Chancellor (if no Guardian) ſhall 
be void, if either of the Parties be intiruled to a Real 
Eſtate of 100 J. a Year, or a Perſonal Eftate of 500 J. 
or if the Father or Mother be in Poſſeſſion of a Real 
Eſtate of a 100 J. a Year, or a Perſonal Eſtute of 

| P 2000 l. 
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2000 l. Value. The Father or Guardian, or if none, 
any Perſon appointed by the Lord Chancellor, may 
commence a Suit in the Spiritual Court to diſannul ſuch 
Marriage or Contract, and if it appears that either 
Party was under Twenty: one, ſuch Marriage or Con- 
tract "ſhall beadjudged void. 

Provided, if no Suit be Fa Ms within one Year 
after the Solemnization of the Marriage, it ſhall be 

ood. 

g If any Perſon of the Age of Twenty-one, ſhall mar- 
ry or contract to marry any one under ſaid Age with- 


out ſuch Conſent, he ſhall forfeit 500 J. in Caſe he be 
poſſeſſed of or intituled to a Real or Perſonal Eſtate 
3 Value; but if not poſſeſſed or intituled to ſuch 
Eſtate he ſhall forfeit only 200 J. to be recovered by 


Bi 1, Plaint or Information, one Moiety to the King, 


the other to him who will ſue for it; and if any one 


of full Age be convicted in marrying as aforeſaid, be 
ſhall alſo be impriſoned for a Year. 

No Miniſter ſhall knowingly publiſh the Banns of 
Matrimony between a Proteſtant and a Papiſt, nor 
without a Certificate from three credible Perſons of the 


| Pariſh, that they are both Proteſtants, on pain of ſuch 
Eccleſiaſtical Cenſure as he would have been liable to 


for a clandeſtine Mar: tage. | 

Nothing herein ſhall leſſen any of the Penalties againſt 
Perſons who contract, celebrate, or are preſent at any 
clandeſtine Marriage by Virtue of the Laws now in 
Force. 

11 G. 2.c. 10. Proteftant Diſſenters who ſhall enter 
into matrimonial Contracts in their own Congregations, 
and thereupon live together as Huſband and Wife, ſhall 
not be proſecuted in any Eccleſiaſtical Court ex ic is 
mero, or on the Preſentment of any Minifters or Church- 


Wardens for the ſame, provided they take the Oaths 
according to 6 Geo. I. c. 5. 


19 C. 2. c. 13. Ihe Act of 9 G. 2. 4 11. is re- 
pealed ſo far as it requires it to be read four Times a 
Year, and every Marriage celebrated between a Papiſt 
and Proteſtant, or between two Proteſtants if elehretes 

Y 
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by a Popiſh Prieſt, ſha!l be null and void without any 
Proceſs, Judgment or Sentence of Law. 

If any Maid or Woman »e. carried away without her 
Conſent, with Intent to defile or marry her contrary to 


6 Ann. c. 16. he and his Aiders and Procurers, as well 


Principals as Acceſſaries before the Fact ſhall be deemed 
Felons, and ſuffer Death without Benefit of Clergy 
or of the ꝙ G. 2.c. II. 

23 C. 2. c. 10. It ſhall be lawful for the Father or 
Guardian of ſuch Infant, who marrics without Conſent, 
contrary to 9 & 2. and the Parties or either of them, 
ſhall leave the Kingdom or abſcond ; by which Means 
it will be difficult to ſerve Proceſs in a Suit for annulling 
ſuch Marri-ge, or if no Father or Guardian, for any 
Perſon to be appointed by the 'Lord Chancellor, within 
one Year after ſuch Marriage, to file an Allegation in the 
Eccleſiaſtical Court in the fame Manner as if the ne- 
ceſſary Parties had appeared in a Suit in'ituled therein 
to annul ſuch Marriage, which Court ſhall iſſue Proceſs 
to compel them to appear, and {hall proceed to hear 
and determine the Cauſe as if the Parties were reſident 
if it ſhall appear by Affidavit that the Proceſs was ſerved 
in the uſual Manner on the Parties whether in or out 
of this Kingdom ; and if it appears in ſuch Suit that the 
Marriage was contrary to ſaid Act, it ſhall be declared 
by the ſaid Court null and void. 

In Caſe the Father or Guardians. of any ſuch 3 
happen to die, or be removed before the Commencement. 
of a Suit for diſſolving the Marriage, ſuch Perſons as 
hall after become Guardians, or any Perſon appointed. 


by the Lord Chancellor may commence and proſecute 


a Suit for annulling ſuch Marriage or Contract in Man- 
ner aforeſaid ; and if the Father or Guardians or other 
Perſon appointed to proſecute the Suit, ſhall die or be 
removed before it be finally. determined, ſuch Suit 
ſhall not abate but remain in the ſame Plight as at ſuch 
Death or Removal, and be afterwards carried on in 
the Names of 3 other Guardians, Sc. as it might 
be by thoſe who commenced the Suit. 


P. 2 Every 
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Every opiſh Prieſt who ſhall celebrate any Marriage 
contrary ko the ſaid former Act, ſhall ſuffer Death 


without Benefit of Cletgy, altho* the Marriage be de- 


clared void. 
1 ſhall conclude this Chapter with the Laws and 
Statutes relating to the particular Titles of, 


1. Baſtardy. a 0 3. Ideots. 
2. Infants. he 4. Lunaticks. 


Scr. 2. 1. Baſtardy ſignifies a Defect of Birth, 
objected to one born out of Wedlock: For a Baſtard 


is he that is born of any Woman not married, ſo that 


| his Father is not known by the Order of Law; and 


therefore he ſhall not be Heir, or of Kinto any Perſon ; 


| he being the firſt of his Family; nor ſhall he have Heirs, 


but of his own Body. 3 
A Woman is with Child by a Man, who afterwards 
marries her, and then the Child is born; this Child 
is not a Baſtard: But if a Man hath Iſſue by a Woman 
before Marriage, and after they marry, the Iſſue is a 
Baſtard by our Law; but Legitimate by the Civil Law. 
In Cafe one marries a Woman groſly big with Child by 
another, and within three. Days after ſhe is delivered, 
in our Law the Iſſue is no Baftard ; *tis otherwiſe by 
the Spiritual Law : And where a Child is born within 
a Day after Marriage between Parties of full Age, if 
there be no apparent Impoſſibility that the Huſband 
ſhould be Father of it, the Child is not a Baſtard, but 
ſuppoſed to be the Huſband's Child. 2 Inſt. 96. 1 
Danv. 729. 1 Roll. Ar. 358. a | 
But if the Huſband be but eight or nine Years of 
Age, or if he be within the Age of fourteen, the Iſſue 
is a Baſtard: So where a Huſband is gelt, or hath loſt 
his Genitals, c. which ſhews an Impoſſibility to get 
a Child; but it muſt be by Special Matter. By the 


Common Law, if the Huſband be within the four Seas, 


is 


wh oa 


8 3 4 awd . cont lhnonkf % 
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= 
ſo that by Intendment he may converſe with his Wife, 
and the Wife hath Iſſue, the Child will not be a Baſtard : 


But he is a Baſtard who is born of a Woman when her 


Huſband is over Sea, at and from the Time of the Be- 


getting to the Birth of ſuch Child. Where a Woman 


lives in Adultery with another, her Children by ſuch 


others are Baſtards ; for they are born out of the Limits 


of Matrimony ; though if Huſband and Wife conſent 
to live ſeparate, the Children born after ſuch Separation 
ſhall be taken to be Legitimate, and not Baſtards, be- 
cauſe the Acceſs of the Huſhand ſhall be preſumed, 
Iſſue of a ſecond Wife or Huſband, the firſt being living, 


is a Baſtard. 1 IA. 244. 1 Danv. Abr. 729. 1 


Salk. 122. 26alk 483. 
It hath been held, that if a Woman hath a Child forty 
Weeks and eight Days after the Death of her Huſband, 


it ſhall be Legitimate; the Law having appointed * 


exact certain Time for the Birth of legitimate Iſſues. 
And here, if a Woman great with Child by a former 
Huſband, ſhall marry another Man after his Death, 
the Child ſhall be the lawful Child of the firſt Huſband ; 

but if the Woman be privily with Chi d, it ſhall belong 
to the ſecond Huſband, Where any Woman ſays ſhe 
is with Child by the deceaſed Huſhand, and with holds 
Lands from the Heir, a Writ de Ventre inſpiciendo is 
to be granted to ſearch her, and try it by a Jury of Wo- 
men; and if it be found, ſhe ſhall be kept in Cuſtody 
*till delivered, Ce. 1 Danv. 721. 21 E. 3. 309. 
F. N. B. 327. 

Baſtards having gotten Names by Reputation, may 
purchaſe by ſuch Names to them and their Heirs: And 
a Limitation to them when in eſſe, and known, is good, 
but not before they are born; They may not take by 
the Name of Iſſue, which muſt be lawful ; nor ſhall 
a Uſe be raiſed to ſuch a reputed Son, Ge. Special 
Baſtardy is triable by the Country in the Teen 
Courts: But general Baſtardy, whether a Perſon is a 
Baſtard, or not, and was born in lawful Matrimony, 
Sc. upon ſome Queſtion of Inheritance, is tried by 


the Biſhop's Certicicate after Iſſue joined in a Court of 
| F Law, 
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NW. i i is to be tranſmitted to the Eccleſiaſtical Court, 


to be eKamined and certified, &c. But the Judges 


ſhall not award a Wiit to the Ordinary or certify Baſtar- 


dy, *till Proclamation is iſſued for all Perſons having 
Intereſt therein to make their ObjeRions before him 
againſt ' the Party, &c. 1 Int. 3. 6 Rep. 65. Dyer 
374. Fob, 117. Kitch. 64. Stat: 9 FL, 0. . 11. 


By Stat. 6 Ann. c. 4. A Mother any Way concealing 


the Death of her Baſtard, unleſs ſhe can prove by one 
Witneſs at leaſt that it was born dead, ſhall ſuffer Death 
as in Caſe of Murther. 

2. An Infant is a Perſon under the Age of Twenty- 


one Years; whoſe Acts are in many Caſes either void 
or voidable. 1 1nfl, 171. 


If an Infant bargain pe ſell Lands by Deed indented 


and inrolled, he may avoid it: And where ſuch Infant 
makes a F a en he may enter and avoid it; and if 
be dies, his Heir may enter, Sc. An Infant makes a 
| Deed, and delivers it within Age, though he afterwards 


deliver it again when at full Age, this ſecond Delivery 
and Deed are void; for the Deed muſt take Effect 


from the firſt Delivery. All Gifts and Grants, &c. of 
any Infant, which do not take Effect by Delivery of 
his Hand, will be void; and if made to take Effect by 
Delivery of. his own Hand, are voidable by himſclf and 
his Heirs, and thoſe who ſhall have his Eſt.te. But 
if an Infant make a Leaſe, paying Rent, and after his 
coming of Age he accepts the Rent ; by this the voida- 
ble Leaſe is made good. 2 Inſt. 073: 1 Inſt. 247- 
3 Rep. 35. 8 Rep. 43. 

An Infant may purchaſe Land, being ended for 
his Benefit; but at his full Age, he may either agree 
to and confirm it, or wave or diſagree to it; and if 
he agrees dot when at Age, his Heirs after him may diſa- 
gree: A leaſe made to an Infant may be avoided, by 
waving the Land before the Rent-HDay. Infants ought 
not to. be received to levy Fines of Lands ; but if they 
are admitted. *twill be good and unavoidable, unleſs 
reverſed during their Minority: A Common Recovery 


ſuffered by an Infant by Guardian ſhall bind lim; Con- 


ditions 


be r 
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ditions annexed to Lands, whether the Eſtate come by 
Grant or Diſcent, are binding to Infants ; and Lathes 
ſhall prejudice an Infant, if he preſents not to a - hurch 
in fix Months, &c. 1 It 2, 172, 380. Gro. Car. 
307. Lit. 402. 

If an Infant enters into Bond, pretending to be of 
full Age; though he may void it by pleading Nonage, 
he may ba indicted for a Cheat. An Intant may volunta- 


rily bind himſelf Apprenti.e; but his Bond for Service. 


ſhall not bind him: He may bind himſelf to pay for 
Neceſſaries, as to Eating, Drinking, Apparel, &c, 
Though an Infant is not obliged to pay for Cloaths 
except it be averred to be for his own Wearing, and 
that they were convenient and necef{iry for him to wear 
according to his Eftate. Money laid out for Neceſſaries 
for an Infant hath been allowed; when Money lent 
for that Purpoſe hath not: The Tofant may buy, but 
cannot burrow Money to buy Neceflaries ; for the Law 
will not truſt him with Monev, but ar the Peril of the 
Lender, who muſt ſee it thus laid out. Cro. Car. 1 


2 Inſti. 483. Cro. fac. 560. 5 Mod. 368. 1 walk, 


86. 

: In the Prolcation of Actions, an Infant is to ſue 
by Prochein Amy, or Guardi-n ; but always defend by 
Guardian; and he is not to appear by Attorne in his 
own Right. If an Infant. Sc. committ a Treſpaſs 
againſt the Perſon or Poſſeſſion of another. he muſt 
anſwer for the Damage in a Civil Action: But Intants 
under the Age of fourteen Years, are got generally 
puniſhable for Crimes; although if they are of that 


Age, which is the Age of Diſcretion, or under thoſe - 


Years, having Maturity of Diſcretion, they may be 
puniſhed as Felons. 1 1»/?, 135. 2 Saund. 212. 

By Stat. 14 and 15. Car. 2. c. 19. A Father by 
Deed in his Life-time, or by Will, may dilpoſe the 
Cuſtody of his Infant Child under twenty-one Years 
of Age, and not mariied, during the Minority, to any 
Perſons, not Popiſh 8 he thinks fit; who may 
maintain Actions of treſpaſs, &c. againſt unlawful tak» 
ers away of ſuch Children, and take into Cuſtody their 
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Lands. A Guardian in Socage at Common Law not 
thus appointed, continues till the Minor accompliſhes 
the Age of fourteen Years; and then he may chuſe 
his Guardian before a Judge at his Chamber, or in 
Court, or in Chancery: And theſe Guardians ſhall 
make no Waſte, or Sale of the Inheritance, but 
keep it ſafely for the Heir; they are to take the Pro- 
fits of the Minor's Lands, Cc. to his Uſe, and on 
accounting for the ſame, ſhall have Allowance of 
Coſts and Expences; and if they are robbed, Gc. 
without any Default or Negligence, they ſhall be diſ- 
charged thereof, 2 Lev. 262, Lit. 123. 1 ff, 
89. | 

Where there hath been ſome Doubt of the Sufficien- 
cy of a Guardian to an Infant, the Chancery hath 
required Security to be given: And Action of Account 
lies againſt Executors, &@c. of Guardians, 2 Mod. 
I 5 
| 55 Stat. 2 C. 1. c. 6. Any perſon under the Age of 
Twenty- one, by the Direction of the Court of Chance- 
ry or Exchequer upon an Order made upon the Petition 
of the Perſon for whom ſuch Infant ſhall be ſeiſed or 
polſ-fled in Truſt, or of the Mortgagor or Guardian 
of ſuch Infant or Perſon intituled to the Money ſe- 
cured upon any Lands, &c, whereof any Infant is 
Teiſed by War of Mortgage, or of the Perſon intituled 
to the Fquity of Redempiion, may convey ſuch Lands 
as the Court ſhall direct to any other Perſon, which 
ſhall be as effectual as if he was of full Age. 
Every Infant being Truſtee or Mortgagee may be 
compelled by ſuch Order to convey. in like Manner 
as Truſtees or Mortgagees of full Age are compellable 
to do. 
"T7. > Where the Heir who ſhall be ſum- 
moned in a Scire facias to have Execution on a Judg- 
ment in Debt ſhall pray that the Paro] may Demur 
Curing his Nonage, the Court on Motion ſhall aſſign 
two ft Perſons as his Guardians of his neareſt Relations 
(if proper Perſons) which Guardians with the Guar- 
dians appointed by the Anceſtor's Will, ſhall in ſuch 

reaſonable 


WWW 
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reaſonable Time as the Court ſhall appoint, not being 
leſs than ſix Months, plead to ſaid Scire facias in be- 
half of the Minor, and Proceedings ſhall be had there- 
on as if it had been pleaded by an Heir of full 
Ape. 
| ”A Man has divers Ages to ſeveral Purpoſes ; at 
twelve he ought to take the Oath of Allegience, at 
fourteen may conſent to Marriage, chuſe his Guar- 
dian, and is at Years of Diſcretion ; and at twenty- 
one may alien his Lands and Goods, A Woman has 
four Ages (formerly ſeven) at nine ſhe may have Dow- 
er, at twelve conſent to Marriage, at fourteen chuſe 
a Guardian, at twenty-one alien her Lands, &c. 1 
Inſt. 786, 135 b. . 

| An Ideot is uſed in our Law for one who is 
a natural Fool, from his Birth: And the King ſhall 
have the Cuſtody of the Lands of an Ideot, taking the 
Profits during his Life, without committing Waſte 
and finding him and his Family Neceſſaries; and after 


his Death, ſhall render the Lands to the right Heir. 


This is by Statute 17 E. 2. c. 9. and by the Common 

Law the King ſhall alſo have the Cuſtody of the Body, 

Goods and Chattels of Ideots, after Office found, &c. 

Dyer 302. 

But where a Perſon had once Underſtanding, and 
becomes a Fool by Chance or Misfortune, the King 


| ſhall not have the Cuſtody of him: And if one have 


ſo much Knowledge, as to meaſure a Yard of Cloth, 
number twenty Pence, or rightly name the Days of 
the Week, c he ſhall not be accounted an Ideot 
by the Laws of the Realm. On a Writ returnable 


in Chancery, one may be ex2mined whether Ideot 


or not; and there is a Writ [diota inquirendo vel exa- 
minando, directed to the Sheriff to call before him the 
Party repreſented to be an Ideot, and examine bim, 


and require by 2 Jury whether he be of ſufficient Un- 


derſtanding to manage his Eſtate, and to certify the 
ſame into the Chancery : After which he may be exa— 
mined by the Lord Chancellor, 4 Rep. 124. 9 Rep. 
„ NB. 233, 22% 
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218 Of Marriage, Baſtardy, Ch. IV. 
By his Prerogative the King hath the Lands from 


the Time of the Inquiſtt:ion, and 'tis ſaid, the ſole 


Intereſt in granting the Rate of an Ideot, but not 
of a Lunatick. The Uſe of che Ideot's Lands is in the 
King; but the Freehold is in the Ideot: If be alien 
his Land, the King may have a Scire Facias againſt 
the Alience, and reſeiſe the ſam» into his Hands, and 
the Inheritance ſhall be veſted in the Ideot ; though 
this muſt be after he is found by Inquiſition to be an 
Ideot. Dyer 302. 5 Rep. 125. 

Ideots not having Underſtanding are incapable to 
make a Will; their Deeds, Grants, and Conveyances 
are voidable, or may be made void: But what they 
do concerning Lands, &c. in a Court of Record, 
ſhall bind themſelves, and all others claiming Under 
them, If an Ideot contracts Matrimony, it ſhall 
bind him; and Ideots ſhall be bound to pay fer Ne- 
ceſſaries, in the ſame Manner as Infants: A Diſcent 
may take away an Entry of an Ideot, Cc. Though 
where an Heir is Ideot, any Man may make a Tender 
for him; and Ideots, Cc. ought not to be proſecuted 


for any Crime; becauſe they want Knowledge to dif- 


tinguiſh Good and Evil. 1 [nf 247. 4 Rep. 11I. 
2 infl. 483. 1 Noll. Hr 357. 3 Inft. 108. 

An Ileot cannot appear by Attorney; . he 
ſues or defends any Action, he muſt appear in Perſon, 
and the Suit is to be in his Name, but followed by 
others. 2 Sid, 112, 2165. 

4. A Lunatick is defined to be a Perſon who is ſome- 
times of good and found Memory and Underſtauding, 
and ſometimes not: And fo long as he hath not 


 Underſtanling, he is non compos Mentis. A Com- 


miſſion of Lunacy ſhall iſſue out of Chancery, to examine 
whether the Perſon be Lunatick, or not ; and to make 
Inqueſt of his Lands, c. Dyer 25. 

It is ordained by Statute, that the King ſhall provide 
that the Lands of Lunaticks be ſafely preſerved, and 
they and their Families maintained by the Profits; 
and the Reſidue ſhall be kept for their Uſe, and be 
delivered to them when they come to their right Mind, 

the 
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the King taking nothing to his own Uſe, &c, Here 
the King hath the Guardianſhip of the Lands of Lu- 
naticks ; but not the Cuſtody of their Lands or Bodies: 
And the Guardian of a Lunatick is accountable to him, 
his Executors, c. As a Lunarick may recover his 


Underſtanding, and have Diſcretion enough to go- 


vern himſelf and his Lands; therefore the King ſhall 


not have the Cuſtody of him and his Lands; for after 


he bath recovered his Memory, he is to have his Eſ- 
tate at his own Diſpoſal. Stat. 17 Ed. 2. c. 10. 4 
Rep. 124. 2 Salk. 301. 
By the antient Common Law, a dangerous Mad- 
man may be kept in Priſon, 'till he recover his Senſes. 


A Lunatick without Memory underſtands not what 
he does, ſo that he cannot lawfully promiſe or contract 


for any Thing: Every Deed made by a Lunatick, 
who is nom compos, is voidable; and his Deeds may 
be avoided by his Heir, except he levy a Fine, or 
do any other Act of Record, &c. But the Deed of 
a Lunatick ſhall not be vcidable by himſelf; he ſhall 
not be allowed to work his own Diſability, by making 
himſelf a Madman. 1 III. 247 4 Pep. 126. | 

In Criminal Caſes, the Acts of a Lunatick ſhall not 
be imputed to him; unleſs he kill, or offer to kill the 
King, when by our old Boks he may be guilty of 
Tre:fon ; but this is now contradicted: And it is ſaid, 
if one who has committed a Capital Offenc-, become 
Lunatick, and non compos before 5 he ſhell 
not be Wr and if after Conviction, that he ſhall 
not be executed. Though if a Perſon feigns himſelf 
Mad, and refuſes to anſwer for a Crime, he ſhall be 
taken as one that ſtands mute, Sc. 1 1. 247. 3 
Inft. 46-1 SlewWt.3. HM. P: C..226. 

If a Lunatick ſuc an Action, it muſt be ſued in his 


own Name; and if an Action be brought againſt a 


Lunatick, he is to appear by Attorney, if of full Age, 
and by Guardian if he be under Age, 1 Inlt. 135. 
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220 Of the Popery Acts. Ch. V. 


CHAP. v. 810. 1. 


Of the Liberty of the Subject. 


HE Statute of Magna Charta, or the great 
Charter granted by King Hen. the third in the 
ninth Year of his Reign, ordains that the Church of 
England ſhall be free, and have her Rights and Liberties 
inviolable; and confirms the Liberties enjoyed then- 


tofore by the Subject, &c. But as there have been ma- 


ny Alterations made therein by ſeveral Acts of Par- 


liament, I have not thought it material to abridge it: 


And as the Liberty of the Subje& conſiſts of the ſeveral 
Laws in being for the Protection of their Lives, Liber- 
ties, and Properties, I ſhall add no more upon that 
Head than that the People of Ireland, as well as Eng- 
land, are a free People, becauſe no Law can be made 
or abrogated without their Conſent by their Repreſenta- 
tives in Parliament; ſo that their Subjection to Laws 
is not forced but voluntary. And as it is certain, that 


the End of all Government is the Preſervation and 


Happineſs of all People, the Monarchy of Great-Bri- 
tais and Ireland is admirably well framed. to anſwer 
that End, being limited in ſuch a Manner as ſecures 
the People s Liberties, without making the King little. 


But as the ſeveral Laws made againſt the Growth of 


Popery in this Kingdom, are fo far an Abridgment of 
the Liberty of the Roman Catholick Subjects, I think 
they will properly come under this Head, 


Of the Popery Ab. 


1 . zie. x. By this Act all Papiſts were to deliver 
up their Arms, Cc. and any two or more Juſtices, 
% | and 


FRE — 
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and all Mayors, Sheriffs, c. by themſelves or their 
Warrants, may ſearch for and ſeiſe all Arms conceal'd 
in any Houſe or Place ſuſpedted, which ſhall be preſerv'd 
for the King's Uſe. Such Searches to be made 'only 
between the riſing and ſetting of the Sun (except in 
Cities and Towns Corporate, &c. if thqught neceſſa- 
ry,) and if the Juſtices after ſuch Search ſhall ſuſpect 
that any Arms remain concealed, they may cauſe the 
Concealers to be brought before them, and examined 
upon Oath. | 
Every Papiſt who ſhall not diſcover and deliver up 
his Arms, and all Perſons having any in Truſt for a Pa 
piſt, or who ſhall refuſe to declare to the Juſtices, &c. 
what Arms they or any other to their Knowledge have, 
or ſhall hinder the Delivery thereof, and all who ſhall 
refuſe to diſcover upon Oath, or being ſummoned by 
Warrant under the Hands and Seals of two or more 
Juſtices, ſhall without reaſonable Cauſe refuſe or neglect 
to appear before them to be examined; every ſuch Of- 
fender (if a Peer or Peereſs) ſhall forfeit for the firſt Of- 
fence 1001. and for the ſecond incur a Premunire ; 
and Offenders under that Degree for the firſt Offence 


301. and Impriſonment for one Year, and from thence 


forward *till he pays the Penalty, and for the ſecond 
Offence (being convicted of the firſt) to incur a Pre- 
munire ; the ſaid Penalties forfeited by a Peer or Peereſs 


to be recovered by Action of Debt, one Moiety to the 


King, and the. other to ſuch Perſon as will ſue for the 


| fame. But none to be convicted upon Confeſſion or 


Diſcovery upon Oath, unleſs the Offence be made out 
by other Proof. The Lord Lieutenant and Privy-Coun- 
cil may Licence any whom they ſhall think fit to keep 
Arms, as ſhall be particularly expreſſed in ſuch Licence. 
And no Gunſmith, &c. ſhall take a Popiſh Apprentice 
on pain of 201. one Moiety to the King, and the other 
to the Informer ; and the Indenture of Apprenticeſhip, 
and all Contracts made on ſuch Occaſions, ſhall be 


void; and every ſuch Papiſt who ſhall exerciſe the ſaid 


Art ſhall forfeit 20/. The Juſtices of Peace, Mayors, 
c. are required to ſend for all ſuch Apprentices whom 
| they 
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they ſuſpect, and tender them the Oaths and Decla- 
ration (in this Act mentioned.) and the Refuſal to take 
them ſhall be a Conviction of him, as alſo of his Maſe 


ter, unleſs the Maſter proves that ſuch Apprentice at. 
the Time of entering his Service was known or reputed 


to be a Proteſtant. 

No Papiſt ſhall be capable to have or keep any Horſe 
of 5 J. Value or more; and if any Proteſtant ſhall diſ- 
cover it on Oath before two Juſtices, or the Chief Ma- 
giſtrate of any City, &c. they may by Warrant under 
their Hands and Seals, authorize fuch Perſon with a 


Conftable's Aſſiſtance in the Day Time only, to ſearch 


for and ſecure ſuch Horſe, and in Caſe of Reſiſtance 
to break open Doors, and bring the Horſe before them; 
and ſuch Diſcoverer being a Proteſtant, paying or tender- 
ing to the Owner of the Horſe 55. 5 d. or in his Ab- 
ſence to the Juſt ce or Chief Magiſtrate for the Owner's 


Uſe, the Property of ſuch Horſe ſhall be veſled in the 


Perſon making ſuch Diſcovery and Tender, as if bought 
and fold in Market overt. 


If any ſhall conceal or aſſiſt in concealing ſuch Horſe, 


and being convicted by the Oaths of two or more cre- 


dible Witneſſes before any Juſtice of the Peace of the 
County, the Offender ſhall be committed to Gaol 
for three Months, and forfeit to the King treble the 


Value of ſuch Horſe, to be ſettled by the Juſtices at their 


General Quarter Seſſions, who are to continue the 
Offender in Prifon 'till Payment. Every one refuſing 
to take the Oaths, and ſubſcribe the Declaration, ſhall 
be deemed a Papiſt, and if be takes the ſame, the Juſti- 
ces ſhall certify it under their Hands, and return the 
Declaration to their next Quarter Seſſions. 


If any Juſtices or Magiſtrate refuſes or neglects to 


execute any the Powers in this Act, he ſhall forfeit 
50 J. to be recovered and divided as aforeſaid, and 
diſabled to act as a Juſtice of Peace, Mayor, c. in 
this Kingdom. 

7 and 9 V. z. c. 26. All Popiſh Archbiſhops, Biſh- 
ops, Monks, &c. were to depart this Kingdom before 
the . — 1698, and if any of them be found here 

after 
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after that Day, he ſhall be impriſoned till tranſported 
beyond Seas, and if he returns again to be guilty of High 
Treaſon. And any Perſon knowingly concealing or en- 
tertaining ſuch Popiſh Clergymen, ſhall for the firſt 
Offence forfeit 20/7. for the ſecond 40 l. and for the third 
Offence all his I.ands ot Freehold or Inheritance during 
his Life, and his Goods and Chattels, one Muicty to 
the King, and the other to the Informer, ſo as it exceed 
not 100 J. and the Surplus to the King. 

Upon Information on Oath to any Juſtice of Peace 


againſt any that ſhall knowingly entertain, &c, ſuch. 


Clergymen, he ſhall iſſue a Summons under his Hand 


requiring the Perſon ſo informed againſt, to appear before 
him and ſome other Juſtice, to anſwer the Charge; 


and if it appears to them by Evidence on Oath, that 
the Perſons complained of are guilty, then they ſhall 
by Warrant under their Hands and Seals, levy the ſaid 
| Forfcitures, and diſpoſe of one Moiety to the Informer, 
and the other to the Treaſurer of the County for the 
Uſe of the County, and for Default thereof to com- 
mit the Perſen to the Common Gaol *till Payment. 
None ſhall bury in any ſuppreſſed Monaſtery or Abbey, 
that is not made Uſe of for celebrating Divine Service 
according to the Church of Jreland, or within the 
Precincts thereof, upon pain of 10. to be recovered 


from any that ſhall be preſent at ſuch Burial ; which 


Forfeiture every Juſtice of Peace in his County, ſhall 
hear and determine in Manner aforeſaid, one Moiety 
to the Informer, and the other to be -Miniller and 
Church-Wardens for the Uſe of the Pariſh, 


If any think themſelves aggrieved by the Determina- 


tion of ſuch two Juſtices, they may appeal to the next 


Judges of Aſſiſe, or Juſtices of Peace at the next Ge- 
neral Quarter Seſſions, who may give ſuch Relief as 
to them fhall ſeem meet. | | 

All Juſtices of Peace are to give an Account in Writ- 
ing of their Proceedings in the Execution of this Act 
at the next Quarter Seſſions for the County, which ſhall 
be regiſter'd, and if they neglect doing their Duty, ſhall 
forfeit 100. one Moicty to the King, and the other to 


the 
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the Informer, and diſabled to act as a Juſtice of 


Peace. 
2 Ann. c. 3. Every Popiſh Clergyman coming into 
Treland, ſhall be liable to ſuch Penalties and Forfeitures 


as are impoſed by 7 M. 3. And any one knowinely 


harbouring, relieving or concealing them, is liable 
alſo to ſuch Penalties as that Act directs. All Civil 
Officers and others are required to uſe their utmoſt Di- 


ligence in apprehending fuch Prieſts. And if any Juſ- 
| tice, Cc. ſhall neglect doing his Duty, he ſhall forfeit 


100 J. one Moiety to the Queen her Heirs or Succel- 
ſors, the other to the Informer, and be diſabled from 
ſerving as a Juſtice of Peace. i 

Every Perſon returning into this Kingdom contrary 
to ſaid Act, may be tried in the County where taken, 


or in any County where the Queen, Cc. ſhall ap- 


oint. 
2 Ann. c. 6. If any Child of Popiſh Parents, who 
ſhall embrace the Proteſtant Religion, or be deſirous 
to be inſtructed therein, upon Complaint in Chancery, 
by Bill founded on this Act againſt ſuch Popiſh Parent, 
ſaid Court may make ſuch Order for the Maintenance 
of ſuch Child (not maintained by the Parent) ſuitable 
to the Degree and Ability of ſuch Parent. If the eld- 


eſt Son and Heir be a Proteſtant, then from the Inrol- 


ment in Chancery of the Biſhop's Certificate of his 
conforming to the Church of Ireland, ſuch Popiſh Pa- 


rent ſhall become only "Tenant for Life of all his Real 


Eſtate, and the Reverſion in Fee, ſha'l be veſted in the 
eldeſt Son, ſubject to all Debts and Incumbrances, 


charging the Eſtate at the Time of the Inrolment, and 


alſo to ſuch Maintenance and Portions for the other 


Children (as well Proteſtants as Papiſts) then born or 
after to be born as the Chancery ſhall order; ſuch Por- 


tions not to exceed the Value of one third Part of the 
Inheritance. And ſhall be held diſcharged of all voluntary 
Settlements made by ſuch Parent, and of a!l Sales and 

Incumbrances made after ſuch Tnrolment, 
No Papiſt ſhall be Guardian of any Child under 
twenty-one, but where the Perſon int tuled to be Guar- 
dien 
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dian is a Papift, it ſhall be diſpoſed of by the Chancery 


to ſoine near Relation being a Proteſtant to whom the 
Eſtate cannot deſcend; and if no Proteſtant Relation 
fit to have the Education, then to ſome other Froteſtant 
Relation, who is required to uſe his Endeavours to (du- 
cate the Child in the Proteſtant Religion. And the Court 
of Chancery may make ſuch Order for educating in that 
Religion the Child of any Papiſt, where either the 
Father or Mother is a Proteſtant, 'till the Age of ergh! ecnz 
ard the Father ſhall pay the Charges of ſuch Education. 
If any Papiſt ſha take vpon him the Guardian} ip of 


any Orphan contrary to this Act, he ſhall fortett cool. 


for the Benefit of the Blue Coat Joſpital. 

Every Papiſt ſhall be diſabled to purchaſe any Lands 
or any Leaſes or Terms, excep' a | erm not excecding 
thirty one Years, whereon a Rent not leſs than two 
Thi, ds of the i improv'd yearly Value at the time of mak- 
ing ſuch Leaſe ſhalt be reſerv'd ; and all Eſtates, Terms, 
&c. other than ſuch I,cafes. purchaſed by or for the Uſe 

or Advantage of ſuch Papiſt ſhail be void. 

No Papiit who ſhall not (within fix Months after he 
becomes intitulcd to the Profits by Diſcent, or by Virtue 
of any Deviſe or Gift, or "Truſt of any Lands whereof 
any Proteſtant ſhall be ſeiſed in Fee or Fec--tail, or in 
ſuch manner that after his Death the Freek: Id is to come 
immediately to his von or Iſſue in Tail, if then eighteen 
Years old, or if under, within ſix Months after he at- 
tains that Age, till which Time he ſhall be under the 
Care of ſuch Proteſtant Relation as the Chancery ſhall 
appoint) become a Proteſtant ſhall take any Benefit by 
Reaſon of ſuch Diſcent, Deviſe &c. but thene-forth 
during the Life of ſuch Perſon or till he becomes a 
Proteſtant, the neareſt Proteſtant Relation, or other 
Proteſtant who wou'd be intituled it ſuch Papift and all 
other intermediate Popiſn Rejations were dead, fhal 
enjoy the Lands without being accountable for the Profits 
received during ſuch Enjoyment, ſubject to ſuch Charges 
(except ſuch as ſhall be made by ſuch diſabled Perſon) 
and in ſu ch Condition as the diſabled erſon wou'd have 
held the ſame ; the Children of Papiſts being to be taken 
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for Papiſts till by their Conformity they appear to be 
Proteſtants, and ſubject to ſuch Maintenance as the 
Chancery ſhall allow to the Children of ſuch Papiſt, 

*till they attain the Age of Eighteen. 

Provided, if any Papiſt that would be intituled by Virtue 
of this Act on the Diſability incurred by another Papiſt, 
ſhall after become a Proteſtant, ſuch conforming Per- 
fon and his Heirs, continuing Proteſtants, ſhall be 
intituled as he would have been had he been a Proteſtant 
when ſuch Diſability fell on ſuch other Papiſt ; and the 
Perſon enjoying the ſame muy demiſe any Part for 
twenty-one Years or leſs without Fine at the moſt im- 
proved Rent, or otherwiſe make or renew Leaſes as the 
diſabled Perſon might do by Virtue of any Power, 
Oc. 

If any wilful Waſte be committed by a Perſon ſo 
enjoying the Lands, the Party diſabled, his Executors 


or Adminiſtraters, may recover Damages againſt him. 


by Action of Debt. And the Wife of ſuch diſabled 
Perfon being a Proteſtant, ſhall have her Dower at 
Common Law, as if this Act had not been made. 


All ands whereof any Papiſt ſhall be ſeiſed in Fee-fim- 


ple or Tail, ſhall, fo long as he ſhall be intituied, be of 
the Nature of Gavelkind, and if not fold by ſuch Pa- 
piſt in his Life-time for valuable Conſideration of Mon- 
ey hona Fide paid, ſhall deſcend to all his Sons Share 


and Share alike, and not to the eldeſt Son being a Pa- 


piſt, as Heir at Law; and ſo from ſuch Sons, being 
Papiits, deſcend to the Sons of ſuch Sons, Share and 
Share alike; and for want of Iſſue Male, ſhall deſcend 
to his Daughters in equal Proportions, and for want 


of ſuch Iflue among the Collateral Kindred of the 


Father's Side in equal Degree, and for want of ſuch 
Kindred to the Collateral Kin of the Mother, not- 
wihſtanding any Grant or Settlement, &c. made by 
ſuch Papiſt (except ſuch Sale as aforeſaid) ſubject 
nevertheleſs to ſuch Debts and real Incumbrances 
charging the Eftate at the Time of ſuch Papiſt's Death. 
But ſuch Papilt may charge the Eſtate with ww 

an- 
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Maintenances and Portions for his Daughters to be 
raiſcd and paid as he ſhall direct. 

Provided. if the eldeſt Son ſhall be a Proteſtant at 
the Death of ſuch Papiſt, his Certificate not being in- 
rolled in the Life of ſuch Papiſt, the Lands ſhall deſ- 
cend to him according to the Rules of Law, fo as the 
Certificate be inrolled within three Mouths after the 
Deceaſe of ſuch Papiſt, fubje& to the Debrs and real 
Incumbrances charging ſuch Eſtare at the Time of ſuch 
Papiſt's Deceaſe. And if the cldeſt do who {ſhall at the 
Deceaſe of ſuch Papiſt be of the Age of twenty one, 
ſhall become a Protcſtant within one Year after his 


Father's Death, or being then undes that 4ge, within 


a Year after he attains his Age become a Proteſtant, 
then from the Time of inrolling the Certificate of the 
Biſhop (ſuch Inrolment being made within ſuch Year) 
he ſhall be intituled to and enjoy the whole Real Eſtate 
of ſuch Papiſt, as if he had been a Proteſtant at his 
Death, notwithſtanding any Settlement (except as afore- 
ſaid) ſubject to the Debts and real Incumbrances charging 
ſuch Eſtate at the Time of the Death of ſuch ta- 
piſt. 

In every Caſe where ſuch eldeſt Son {hall be ſo in- 
tituled, ſuch } Rate {hali be charged with Maintenance 
and Portions for Daughters and younger Sons as the 
Chancery ſhall direct, but not to exceed one thir! Fart 
of the Eſtate. Provided that ſuch Lands during the 
Time any Proteftant ſhall be ſ-ifed, ſhall be deſcendi- 
ble from him according to the Rules of Common Law, 
and not otherwiſe, 

All Debts and Incumbrances to be contracted after 
the firſt of February, 1793 charging the Ettate of 
ſuch Papi®, ſhall, within 6 Months after making th: ret, 
be inrolled in the Exch:quer.” and in Default thereof 
the ſame ſhall not charge the Lands ſo long as they be- 
long to a Proteitant. 

No Papiſt ſhall take or purchaſe any Houſe, or come 
to inhabit within the City of Limericꝶ or Suburbs, or 
Town of Galway or Suburbs. Where any Papiſt ſhall 
claim or enjoy any Advowſon or Right of Prejcntation 
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to and Benefice, or any Proteſtant in Truſt for him, ow 
ſuch Advowſon is 1þ/o facto veſted in the Queen, Cc. after 
according to the Efate as ſuch Papiſt had, until he or a5" art 
his Heirs ſhall take the Oaths, and conform as afore- gy * 
ſaid. i 
All Filgrimages to St Patric is Purgatory, or meet- 2 
ing at Wells, ſhall be deemed Riots and unlawful Af- Peace 


ſemblies and all Sheriffs, Juſtices, &c. are required this. 
to put the Laws againſt them in Execution. Every P-rſon 7 
aſſembling there, being convicted by his own Confeſſion, 
or one or more Witneſſes upon Gath, ſhall forfeit 10 5. 
one Moiety to the Informer, and the other to the Poor 
of the Pariſh; end if he does not pay it. he ſhall be 
publickly whipped by the Conſtable within twenty-four 
Hours after receiving an Order from the Juſtice, &c. 
Every Perſon that at ſuch Places ſhall build Bocths, or 
ſell Ale, Victuals, c. and be convicted thereof, ſhall 
forfei 20 f. to be forthwith levied by Diftrefs and Sale 
of his Goods, and in Default of Diſtreſs by Impriſon- 
ment *til} Payment, which Sum to be applied to the 
Publick Uſe, as the Juſtices at their Quarter Seſſions 
ſha!l appoint. All Magiſtrates are required to demo- 
| liſn Croffes, Pictures and Inſcriptions any where ſet 
| | up. and ate the Occaſion of Popiſh Superſtition. 
| 2 Ann. c. 7. By this Act, all Popiſh Prieſts then in 
the Kingdom were at the next Quarter Se ſſions after 
the twenty-fourth of June 1704, to return their Names, 
Ages, Places of abode, Cc. to the Clerk of the Peace, 
and enter into a Recognizance with two Suretics of 
gol. Penalty each, to be of peaceable Behaviour, and 
not remove out of the County. See the Penalties on 
the Offenders, in the Act at large. 

Every brieſt being approved of as a Convert, and 
received into the Church by the Biſhop of the Dioceſe, 


and having taken the Oaths, Sc. ſhall receive 20 /. 0 
yearly during his Reſidence, till he is otherwiſe provided 5 
for, to be levied on the Inhabitan- s of the County 6 
where he laſt reſided, as Money is levied that is charged 2M 
by Gran4 Juries ; And ſuch Convert ſhail publickly, - 


read the Liturgy in ſuch Fee, and at ſuch Times os 
the 
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the Biſhop ſhall dire, No Popiſh Prieſt ſhall have 


any Curate or Coadjutor. 

2 Ann, Seſs 2. c 2. Every Pricft found in this Kingdom 
after the twenty-fourth of June, 1705, other han ſuch 
as are regiſtered purſuant to ſaid Act, ſhall be liable 
to ſuch Penalties as are impoſed by 7 2 3. c. 26. with 
the like Penalties on the Harbourers, Relievers and Con— 
cealers of ſuch Prieſts. If any Mayor or Juſtice of 


Peace, ſhall neglect doing his Duty in Execution of 


this Act, he ſhallforfeit 50 J. one Moiety to the Queen, 
&c. and ths other to him who ſues for the ſame. 


6 Ann. c. 6, No Papiſt ſhall ſerve on any Grand- 


Jury, unleſs it appears to the Court that a ſufficient 


Number of Proteſtants cannot be then had; and in all 
Trials on any Freſentment, Indictment or Information, 
or Action on any Statute fur Offences committed by 
Papifts, the Proſecutor may challenge a Papift returned 
as a Juror, and aſſign for Cauſe that he is a Papitt. 


8 Anu. c. 3. No Papiſt. or Perſon in truſt fur him. ſhall 


take or have any Annuity for | ife, or Years determina— 
ble on Lives, or any greater or leſſer Eſtate, any W. ys 
chargeable on any Lands, c. and all Securities entered 
into or in "Truſt for a Papiſt for ſecuring ſuch Annuity, 


and every Judgment obtained on ſuch Annuity (as far 


only as it may affect the Lands of ſuch Papiſt) are de- 
clared void. Provided, that any Papiſt to whom ſuch 
Annuity ſhall be granted, may take out Execution a- 
gainſt the Perſon or perſonal Eſtate of the Grantor. 
Where any Child of Popiſh Parent or Parents, fhall 
conform to the Proteſtant Religion, and inroll in Chan- 
cery the Biſhop's Certificate, the Court of hancery 
upon a Bill founded on this Act, may oblige ſuch Pa- 
rents to diſcover upon Oath the full Value of their 
Real and Perſonal Eftate, (clear above ali Real Incum- 


brances, and Debts bona Fide contracted before In- 


rolment of the Certificate) and thereupon make ſuch 
Order for the Maintenance of ſuch Children by diſtribut- 
ing ſuch Rxal and Perſonal Eſtate amongſt them, and alſo 

for their Portions and future Maintenance after the 


Death of ſuch Popiſh Parent; by which Order the Real 
Q 3 and 
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and Perſonal Eſtate ſhall be charged wich ſuch Portion 
and Maintenance from the Time of Inrolment of 
the Certificate, notwithſtanding any fraudulent Gift or 
Sale, or voluntary Diſpoſition, Charge or Incumbrance 
by Statute ſtaple, Judgment, Bond, "Debiſe or other- 
wiſe made or entered into after ſuch Inrolment. Pro- 
vided ſuch Order and Diſtribution, ſhall not exceed 
one third Part of the Real and Perſona} Eftate during 
the 1 He of ſuch Popiſh Parent. And the ſaid Court 
may, from Time to Time, upon a new Bill, augment ſuch 
Portion or Maintepance according to the Value of the 
Eſtate; but if fuch new Bill appears groundleſs or 
vexa lus, the Court fhall diſmiſs it with full Coſts. 

All Settlements, Fines, &c. made fince the firſt of 
January, 1702, by any Papiſt, or by any Proteſtant who 
has turned Paptft, or by any ſuch Papiſt with his then 

Proteſtant Wife who has turned Papiſt, whereby any 
Proteſtant is barred of any Eſtate in Reverſion or Re- 
mainder, whereto he was intituled at the Time of mak- 
ing ſuch Conveyances, ſhall as to him be null and void. 
But nothing herein to impeach or avoid any Purchaſe, 
Mortgage or Incumbrance bona Fide made for valuable 
Conſideration to a Proteſtant, ſubje& to all Debts and 
Real Incumbranc's at the Death of ſuch Papiſt charging 
the Eſtate. Piovided that ſuch Proteſtant in Remainder 
or Reverſion ſhall have the Equity of Redemption of 
every ſuch Morrg: ge. 

1 he Clauſe in 2 Ann. c. 6. which makes Eſtates of 
Papifts deſcend in Gavelkind, ſhall take Effect from 
the fift Day of that Seſſion; and all ſuch Settlements 


and other Conveyances made ſince by any P.piſt to 


elude ſaid Act, or which may prevent ſuch Lands from 
going in Gave kind; or to the eldeſt Son of a Papilt 
turning Proteſtant, ſhall be null and void. Provided, 
tha' no Perſon who ſhall turn Proteſtant ſhall be dezmed 
ſo, or take Benefit thereby, notwithſtanding he procures 
the Biſh« p s Certificate, unleſs he ſhall wit hinſix Months 
after he is eighteen Wain of Age, Cc. receive the Sa- 
crament, ſubſcribe the Declaration, and take the Oath 
of Abjuration, and file a Certificate thereof, in one 
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of the Four Courts in like Manner as the Biſhop's 
Certificate is to be filed. 

Every Perſon converted to the Proteſtant Religion, 
who ſhall enjoy any Office or Piace of Truft under the 
Queen, Sc. or be a Member of Parliament, Barriſter 


at Law, Attorney or Officer in any Court, ſhall edu- 


cate all his Children under the Age of fourteen at the 
Time of the Parent's Converſion in the Proteſtant 
Religion, otherwiſe ſuch Office is void, and the Of- 
fender ever incapable to hold any Office or Place; and every 
ſuch Barriſter, Attorney, &c. incapable of practiting. 


But this Act does not extend to the Office of High- 


Conſtable, I'ything Man, Head-borough, Church war- 
dens, Ove ſcers of the Poor, Surveyors of the High- 
ways or other inferior Civil Office. 

If any Woman who was a Papiſt at her marrying a 
Popiſh Huſband, who has a Power reſerved to him 


on any Settlement, making him Tenant for Life, to 


limit a Jointure, and ſhall not in his Life time execute 
ſuch Power, if ſuch Woman becomes a ProteſtHr, 
and inrolls the Biſhop's Ceriifhcate, and receives the 
Sacrament, and that ſhe ſurvivesher Huſband ; ſhe ſhall 
have ſuch Proviſion as the Court of Chancery pon A 
Bil grounded on this Act ſhall adjudge, not exceeding 
the Power reſcrved in ſuch Settlement. Such  opifh 
Wife who ſhall turn Proteſtant in the Life of her Po- 
piſh Huſband (not being otherwiſe provided for by Mar- 
riage Articles, or by Dower Jointure, or other F ſtate 


out of the Huſband's Freeho!d or Inheritance,) ſhall 


receive ſuch Proportion of his Chattels Real and Per- 
ſonal, of which he ſhall die poſſeſſed or intituled to, 
as the Court of Chancery hall, on a Bill preferred by 
her, think reaſonable, not exceeding one third Part, 
after Debts and Funeral Charges, notwithſtanding any 
Will or voluntary Diſpoſition made by ſuch Popiſh 
Huſband, and notwithſtanding the 7 V. 3 c. 6. 

Every Popiſh Prieſt conforming according to 2 Ann. 
c. 7. ſhall receive 3o/. yearly during his Reſidence 
in the County for his Maintenance 'till otherwiſe pro- 
vided for, to be levied on the Inhabitants, &c. and 
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ſuch Convert is publickly to read the Liturgy ard preach, 
once a Week, in the Eugliſb or Triſh Tongue, 1 in ſuch 
Places as the Biſhop ſhall appoint, Every Popiſh Prieſt 
Who ſhall keep a Popilh Curate, ſhall lofe the Benefit 
of having been regiſtertd, and incur all the Fenalties 


of -a Popiſh Regular, and ſuch Curate {hali alſo be 
dee med and proſecuted as ſuch. 


If any Ferſoun ſhill diſcover any Papiſt exerciſing any 
Ecclciaſtical Juriſdiction, or any Secular Clergyman 


who has not been regiſtered, and ſuch Regular or Se- 
cular Clergyman be convicted, ſuch Diſcoverer ſhall 
receive as a Reward 50%. for every Archbiſhop, Biſhop, 
or Vicar General. and 204. for each regular and ſecular 
Clergyman not reviitcred, to be levied on the Popiſh 
Inhabitants of the "County, in ſuch Manne: as Money 

for Roberies by an Act againit Tories, Robbers, &c. 
is to be levied, wh. e the Robbery is preſented by the 
Grand Jay o be committed by Papilts only, and to be 
levied i the County and County of the City of Dublin, 
on Auch Papiſts a other publick Moncy 1: levied at the 
General Quacter Seſſions. 

An two Juſtices (one of the Duerum) by War- 
rant under their lands and deals, may ſummon any 
Papiſt of fixtceen or upwards, to appear before them 
within 'hiee Days after Date thereof, ſo as the Place of 
Apneara':ce he not above five Mills from his Habvitaticn ; 
and if he negl-£&s or refuſes to appear, or to give his 
Tefim ny en Qath, where and when he heard Maſs 
cclebrated, and what Pſons were then preſent, and 


likcwiſe touching the Being and Reſidence of any 


regular Clergyman or ſecular Prieſt as aforeſaid, 


who my be diſguiſcd or idincrant in the Coun— 
try, and e anſwer to all Matters touching 
ſuch Papzte, offending cont.ary to this or 2 Ain. c. 6. 
ſuch Perſen fo r: lung. Cc. ſhall be committed to 
Gao ior twelve Klontſis, unleſs he pays down a Sum 
not excuidllug 204, to the Miniſter Church- Wardens 
and Overſcers 14 the Poor, for the Uſe of the Poor of 
thc Pariih wheic the Offender reſides. 5 
10 
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Provided, every Examination given in purſuance 
of this Act, ſhall be for ſuch of ſaid Offences only as 
were committed 30 Days before, and no ſuch Exami- 
nation ſhall ſubject the Party examined to any Proſe- 


cution, unleſs he is indifted for wilful Perjury in ſuch. 


Examination; and the Perſon ſo examined and con— 


felling is diſcharged from any Proſecution or Penalties 


by him incurred by Reaſon of any Offence ſo confeſſed, 
and not otherwiſe. 

Every regiſtered Prieſt ſhall take the Oath of Ab- 
juration before the twenty-fifth of March, 1710, and 
in Default (if he officiates as a Prieſt) he ſhall incur 
ſuch Penalties as a Popiſh Regular Convict is liable to. 

Any two or more Juſtices by Warrant may ſum- 
mon any Man of fſixtcen or upwards to appear before 
them, and take the Oath of Abjuration, and if he 
neglects or refuſcs (having no lawful Impediment) he 
ſhall be committed to the common Gaol or Houſe of 
Correction for three Month, or until he takes that Oath, 
unleſs he pays down a dum not exceeding 40. to be 
paid to the Church-Wardens or Overſeers of the Poor; 
and ſuch Offender ſhall be ever incapable of obtaining 
a Licence to carry Arms. And after three Months 
after ſuch Pefault or Refuſal, two or more Juſtices may 


ſummon him a ſecend U ime to take ſaid Oath, Wo 
if he refuſes ſhal: be committed for fix Months, un- 


lefs he pay a Sum not exceeding 10 J. nor under 5 /. 
as the Juſtices ſhall require, for the Uſe of the Poor, 
and the Offender ſhall be bound with two Sureties to 
appear at the next Aſſiſes, or Quarter Seſſions, and in 
the mean Lime to be of the good Beh:viour, and ſaid 
Oath ſhall be tendered him at the Aſſiſes, &c. and if 
he refuſes, ſhall incur a Premunire, 

No Prieſt thall officidte but in the Parih where he 
officiated at the Time of regiſtrisg the Popiſh Cl-rgy, 
and in which alſo he was regiſtered under the Penalties 
as any Regular Convict is liable to. 


All Collateral and other Securities by Mortgages, | 


Judgments, c. which ſhall be entered into to cover, 
lupport or ſecure any Bargain, Sale, Releaſe, Feott- 
2 ment 
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ment, Nc. contrary to 2 Ann. c. 6. are void to the 
Purehaſer of ſuch Lands in Truſt for a Papiſt, as alſo 
to ſuch Papiſt his Heirs or Aſſigns; and all ſuch Lands 


fo conveyed to or to the Uſe a Papift, and ail 


ſuch Collateral Securities to cover or make good 


the ſame, may be ſucd for by any Proteſtant by Action 


real, perſonal, ro mixt, founded on this Act, and the 
Plaintiff upon Proof that fuch Purchaſe or Leaſe was 


made in Truſt for a Papiſt, or for his Benefit, by re- 


ceiving the Rents and Profits, &c. ſhall obtain a Verdict 
or Decree, and have Execution to be put into the Poſ- 
ſeſſion to enjoy ſuch Lands according to the Eſtate, 
Uſe, Truſt or Confidence, which ſuch Papiſt ſhould 
have had therein, had he been qualified to purchaſe the 


ſame; ſubject to all ſuch Kents, Covenants and Condi- 


tions, and all Incumbrances and Portions as the ſame 
would have been ſubje& to in the Hands of ſuch Papiſt 


or to his Uſe, and ihall alſo have the Benefit of al! ſuch 


Collateral Securities as the Party to whom made might 
have h:d. 


Provided, that nothing herein or in any former Act, 


| ſhall weaken any Eſtate, Right or Intereſt of any 


Proteſtant Purchaſer for valuable Conſideration from 
any Perſon who had purchaſed in Truſt for a Papiſt, 


or from a Proteſtant deriving under Hm not having 
Notice of ſuch Truſt. 


Provided alſo that any Proteſtant may prefer a Bill 


in Equity againſt any Perſon concerned in ſuch Sale, 
Leaſe or Mortgage, and againſt all Perſons privy to 
ſuch Traits for Papiſts, and to compel ſuch Perſon to 
diſcover and direct ſuch Truſts, and anſwer all Matters 


relating thereto, as by ſuch Bill ſhall be required, to 


Which no Plea er Demurrer ſhall be allowed, and the 


Defendant's Anſwer ſhall be good Evidence againſt him 


in Actions brought upon this Act, and all Iſſues ſhall 
be tried by known Proteſtants. 


Every Popiſh Biſhop, Dean, Jeſuit, Sc. who by 


offending againſt this or any former Act, ſhall be liable 
to Pranſportation, ſhall within three Months be tranſ- 


mitted to the common Gaol of the next Sea-port Town 
| till 
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till tranſported. All Maſters of Ships and others may 
receive the Bodies of ſuch Popiſh Clergymen and 
- School-Maſters, and tranſport them beyond the Seas; 
and if any Merchant freighting any Ship outward bound, 
ſhall refuſe to receive them (not exceeding five in one 
Ship) when required by the Chief Magiftrate where 
they remain in Gaol, the Collector of the Cuſtoms 
ſhall not diſcharge ſuch Ship, until the Merchant or 
Maſter of the Ship ſhall conſent ſo to do, upon pain that 
ſuch Collector ſhall forfeit 30 U. The Collector to pay 
the Merchant, &c. 5 J. for the Tranſportation to any 
Part of the Mef- Indies (not ſubject to her Majeſty) 
and 3“. to any Part of Europe; and the Collector is 
to be allowed it in his Accounts on producing R eceipts, 
Sc. And if any ſuch Perſon ſhall be found in this 
Kingdom out of the Cuſtody of ſaid Merchant, &c. 


he ſhall ſuffer the Penalties inflicted on any Popiſh Re- 


_ gular Clergyman who has been baniſhed and returned 


again. And ſaid Merchant or Maſter ſhall at the Time 


of receiving ſaid Sums from the Collector enter into 
a Recogvizance in 501. Penalty to tranſport ſuch Perſon, 
which ſhall be delivered to the Commiſſioners of the 
Revenue to be by them returned into the Crown-Office 
of her Mijeſty's Chief Place at Dublin. 

No Stud-Mare kept for breeding only, nor Stallion 
ſhall be within the Intent of 7 V. 3. c. 5. but that a 
Papiſt may kecp ſuch Stud-Mares and Stallions, and 
their Breed under the Age of five Years. Provided, 
that nothing herein f} all hinder the Chief Governor 
from ſeiſing any Hurſe or Mare belonging to a Papiſt 
upon any Invaſion likely to happen, or any inteſtine 
War broke out. No Papiſt who follows any Trade 
(except the hempen er flaxen Manufacture, ) ſhall here- 
after ake more than two Apprentices at a Time, and 
that for no leſs than ſeven Years, under Penalty of 100 J. 
to be recoved by ſuch Perſcrs as will ſue for the 
ſame, in ſuch Manner as the ſeveral Forfeitures excteding 
101. before mentioned ate to be rccuvercd. 

6 Ges. I. c. 6. All Children f Popiſh Parent or 
Parents who from the gs of twelve, have been con- 


ſtantly 


at | 
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ſtantly bred up in the Proteſtant Religion, and received 
the Sac ament, ſhall be reputed Proteſtants, and enjoy 


all F.1ghts and Priviicg's as ſuch ; it ſuch « hildren alter. 


they come to the Age of eighteen, declare themſeives 
of the Communion of the  Koman Church, or be pre- 
ſent at Mattins or Veſpets, they ſhal be fubjcdt to all 
ſuch A as converted Papiſts relapſing are liable 
to. 

1 Geo. 2. c. 20. Every Perſon applying to be called 
to the Bar, or admitted as Six Clerk, Attorney, Sollici- 
tors, Fc. ſhall firſt take the O ths and ſubſcribe the 
Declaration in 2 Ann. and every one converted from 
Popery, or born of a Popiſh Patent or Patents, who 
ſhall ſo apply, ſhall prove befu:e ihe Chancellor and 
Judges or any two or more of them by ſufficient Wit- 
neſs on Oath, that he profeſſe] himſelf and continued 
a Prot: ftant for two Years immediately bef.,re the 
making ſuch Proof. And every ſuch Perſon ſhall edu- 
cate in the Church of Ireland, all his Children who 
at the Time of his adm ſſion or proRiſing ſhall be under 
fourteen or born after; and cvery Perſon whatſoever 
converted to the Proteſtant Religion, ſhall in Ike 
Manner educate his Children, on Penalty of bring 
liable to ſuch Diſabilities 2nd I capacities as Papiſts are 
ſubject to, Provided, that no Peiſon ſhall act as 
Sub. Sheriff or Sheriff's Clerk wha ſha'} not have been 


a Proteſtant for five Years before bis acting, under 


pain of being ſubj-& to ſuch Diſabili ies as Papiſts are 
ſubject to. But not to extend to any Solicitor, com- 
$i ef within the Artigles of Limerick or Gal- 
way. 

If any Proteftant ſhall educate or knowingly permit 
bis Children (n.t already Papiſts and above the Age 
of fourteen) to be educated in the Popiſh Religion, 
he ſhall be ſi bject to ſuch I capacities as Papiſts are. 

7 G. 2 c. 6. No Papiſt becoming a Proteſtant, 
mall be a Juſtice of Peace, whoſe Wife is a Papiſt, 
or who educates his Children Papiſts under the Age of 
ſixteen, If he acts as a Juſtice, he ſhall ſuffer a Year's 
Impriſonment, and forfeit. 100 J. one Moiety to the 

King 
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King, the other to the Perſon ſuing, and ſhall be 


incapable of being an Exccutor, Adminiſtrator or 


Guardian. 

1368. 2. £0. Recites the Act of 7 V. 3. c. 5. and 
then enacts that all Juſtices, Mayors, Cr. ſhall for 
ever exerciſe all the Powers in that Act, and that all 
Papiſts ſhall diſcover and deliver up to ſome Juſtice, 
Sc. all Arms, &c. notwithftanding any Licence, be- 
fore the fiſt of July 1740, and for ever hereafter 
within fourtcen Days after they knowingly get any Arms, 


Sc. except ſuch Arms as the Chief Governors and. 
Privy Council . by licence, authorize any Papiſt to 


keep. 
And that overy Papiſt not licenced, who ſhall not 
deliver up the ſame, and every Perſon who upon De- 


mand or ſearch, fhall refuſe or neglect to diſcover and 


give up all ſuch Arms, or oppoſe any Perſon impowered 


to ſearch and ſeiſe the ſame, and who ſhall refuſe to be 
examined on Oath when required, and every Perſon 


being ſummoned in Writing ſigned by two Juſtices 
or Mayor, &c. ſhall without reafonable Cauſe, re- 
fuſe to appear before them to be examined, ſhall forfeit 


If a Peer 300 l. for the firſt Offence, and if under that 


Degree 50/. and a Year's Impriſonmemt, and for every 
ſecond Cffence incur a Premunire; the ſaid Forfei—- 


tures ſhall go, one Moiety to the King, and the other 


to ſuch Perſons proſecuting to Conviction ſuch Often- 
ders. 

Provided, nothing herein Thall ſubject ſuch Papilt 
or other Perſen to any Forteiture, who ſhall voluntarily 
before any Information given, diſcover and deliver up 
his Arms to any Magiſtrate, 

A daving for ſuch Noblemen and Gentlemen who did 
before the firſt of March 1695, prove that they on 
the third of October 1691, were Inhabitants in Limefick 
or other Garriſons in the Poſſeſſion of the /ri/b, or 
was then an Officer or Soldier under a Commiſion from 
King James the ſecond in the Countics of Limerick, 
Clare, Cork and Aye, &c, And io as ſuch Noble- 

man 
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man or Gentleman has not upon Tender Fefuled. t to 5 
the Oath of Allegiance, Ce. | 

No Perſon ſhall be convicted upon this Act upon any 
Confeſſion or Diſc: very when examined, nor ſhall 
ſuch Examination be given in Evidence againſt him, 
unleſo he be indicted for wilful Perjury therein. | 

When any Perſon is proſecuted for ſaid Offences, 
the Juſtices trying the ſame, ſhall tender them the Oath 


of Abjuration and Declaration in the ſaid recited Act 


contained, which if they refuſe to take and repeat, 
ſuch Refuſal ſhall amount to full Proof that he 1s a 
Papiſt. But tho” he takes the Oath and ſubſcribes the 
Declaration, yet the Profecutors may give Evidence 


that he was at the Lime of the Offence committed a 
Papiſt, &c, 


Provided, if any Quaker be charged with any of 


the ſaid Offen es, on producing a Certificate under 
the Hands and Seals of fix or more credible Men of 
their Congregation, owni ing him to be one, and two 


of the Subſcribers appearing before the Juſtices at the 


Trial, they are to tender ſuch Quaker the Declaration 
provided by 8 Ann. c. 3. 


The Sheriff at every Aſſiſes, Commiſſion of Oyer 


and Terminer, and every Quarter Seſſions ſhall return 
in Calendar to the Juſtices all 'e:ſons convicted purſuant 
to this Act, who have not paid the Fine, on pain of 


10 J. or every Omiſſion, to be recovered by Civil Bill 
to the Uſe of the Inf rmer. As often as any one con- 
victed ſhall not pay the Fine in one Month after 
the Year's Impriſonment, whereby the Perſons con- 


victing ſuch Offenders may loſe the Reward intended 


for them, they ſhall have 101. for every Offender con- 
victed to be diſtributtd among them by Direction of 
the Juſtices, to be preſented by the Grand Jury, who 
ſhall preſent the Offender to be inſolvent, to be Jevied 
on the Popiſh Inhabitants of the County or Town 
where he is convicted, to be raiſed and paid as Money 
is for Perſons robbed by Tories and Rapperees. 

Juſtices of Peace ſhall once a Year in Midſummer 
Quarter Seſſions, iſſue their Warrants, commanding 


all 
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all High and Petty Conſtables, and two other Perſons 
in each Barony to ſearch for Arms c. in the Poſſeſſion 
of Papiſts; and the Chief Magiſtrate of every City 
and Town Corporate or his Deputy ſhail once a Year 
iſſue his Warrant for that Purpoſe; and the Magiſtrate 
neglecting, ſhall forfeit 10 J. and every High Conſtable 
neglecting to execute the Warrant 5 J. and every Petty 
Conſtable 20s. to be ſued for by Civil Bill, and the 
Juſtices of the Quarter Seſſions are impowered te hear 
and determine Civil Bills brought for any of the Penal- 


ties hereby inflicted, to the Uſe of the Perſon ſuing for 


the ſame: And if any Juſtice after Information made 
before him on Oath of Arms concealed or in the Poſſeſ- 
ſion of a Papiſt, ſhall negle& or refuſe to ſearch, within 
a reaſonable. Time, ſhall forfeit 20 J. to be recovered by 
Civil Bill, 

Provided, nothing herein ſhall abridge or lefſen the 
Power of any two Juſtices within their Juriſdiction, 
or the Mayors and Chiet Officers of Cities and Towns 
Corporate by themſelves or Warrants from Time to 
Time, when they think fit, to o ſearch for and ſeiſe Arms, 
Oe. 


No Papiſt ſhall for Sale or otherwiſe keep any warlike 


Stores, Sword-blades, Barrels, Locks or Stocks of 


Guns, or Fire Arms, and every Papiſt convicted thereof, 
ſhall forfeit 20 J. and be impriſoned one Year, and un- 
til he pays it; to be recovered by Civil Bill as aforeſaid, 
by any one who will ſue for the ſame. 

Where any Proteſtant Servant with the Direction or 
Privity of his Maſter a Papiſt, ſhall carry or keep any 
Arms, the Maſter ſhall be deemed as if he aQually bore 
ſuch Arms, and ſhal! ſuffer the Penalties in this Act, and 
the Servant ſhall be ſabject to like Penalties as if he 
were a Papiſt. All Suits for any Offence againſt this 
Act ſhall be commenced within a Y car. 

Any Perſon who ſhall! educate any of his Children 
Male or Female under fourteen in the Popiſh Religion, 
ſhall be deemed a Papiſt to all Intents of this Act. 

The Act of 7 V. Z. c. 5. Where not altered by this 
er {ome other AQ, Tal be deemed a perpetual Law, 

and 


— Oey 


216 f the Kine Ch. vl. 
and all Juſtices of Aſſiſe, &c. ſhall give this and that 


Act in Charge to the Grand Jury when they ipods 
Charge. 


See more of theſe Acts antea Ch. 4. Title, Marriage, 
&'c. | 8 
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Of the King and his Ts tive, and the 
Officers and Miniſters of Juſtice under 
mm 


\ HE King is he who hath the higheſt Rule over 
the whole Land. Our King being above all 


others, he hath therefore many ſingular Privileges and 


Preheminences in him beyond all other Perſons : And 
he, for the Excellency of his Perſon and Greatneſs of 
his Office, has aſcribed to him by Law ſome of the 
Attributes even of God; as Sovereignty and Power, 
Omnipreſence, Immortality, Verity and Juſtice, Sc. 
But this is to be underſtood, in his publick and political 
Capacity; for in his private or natural Capacity, the 
Law looks on him as mortal, and ſubject to the Infir- 
mities of other Men. 3 Shep. Abr. 4.4. 

As to the Prerogatives of the King. they are called 


Jura Regalia, or Inſignia Coronæ; and are iaſepara- 


bly annexed to the Crown, ſo that none but the King 
himſelf may have and uſe them: And the particular 
Power and Prerogative of the King hath its Exerciſe 
in cheſe J hings. 


1. As 


and * Prerogative. 


N 4 the King i is | Head of the: Su. 11 4 

As hevis Supreme: Head of the Church 
* As Lord Paramount of all . Lands:z:and ene a 
of the King. 


6 = His Debts. "how paid, and bas. contrud, in 
Civil. e ee N 


le Ri is nh King' $ Royal Fadens .t6- rats . War 
or Peace; to fend and receive Ambaſſadars, and make: 
Leagues and Treaties with Foreign States: And as 
Head-ot the State, he Calls, continues, , prorogues and 
diſſolves Parliaments z vnd all Statutes are to have his 
Royal Aſſent, which he may refuſe, to give te a Bill; 
but his Denial is that he will adviſe upon ts! andinoF; 
an expreſs Negative. 1 ft. 110. | 2911 

In calling or diſſolving Parliaments, 8 War; 
nog Peace, "tc: his Proclamation has the Effect of a 
Law; though he cannot by Proclamation- introduce. 
new Laws; yet he may thereby inforce..o!d Statutes 
diſcontinued; add he may diſpence with a Fenal Statute, 
wherein his Subjects Haven not any Intereſt. Ihe King 
may take the Benefit of any Statutes althoogh he be hot. 
named; but Actzvof Parliament do not bind. the King, 
if he is not ſpecially named, unleſs they concern _ 
Commonwealth;i ſuppreſs Wrong or Fraud, Sc. 
which Caſes they are binding to bim. 3 14. 162. 
2 Inflaqa3. 5 Rep: Ig. 7 Rep. 3a 1 2: 

It is his Prerogative alone to diſpoſe and govern the 
Militia of the Kingdom: Abd he hath the Command 
of all Forts, and Places of Strength, c. Allo, Autho- 


.£ 

— 

oa. 
% 


rity in the making and caſting of Ordinance. He gives 


Commiſſions for levying Men and Arms, hy Sea and 
Land; and diſpoſæs of, all. Magazines, ammunmition, 
Caſtles, Fortreſſes, Sh ps of War, and Publick Mo» 
ney: The King may lay Imbargoes on Shipping, but 
then it muſt. be pro- Saen Publica ; he may, it he ſee 
Cauſe, open or ſhut che Sca- Ports, and forbid the Paſ- 
ſage of his Subjects over Sea, without Licence, Sc, 
The Ports he may not grant to a Subject, but {hall ap- 

R polut 
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Rep. 34. 11 Rep. 86. 1 Salk, 32. A 

He hath Power to make an Alien free-born and 
to grant Letters of Safe Conduct to Foreign Parts: He 
can put a Value upon the Coin which is made - ay 
Authority, and make Foreign Coin | current by Pro- 


clamation; and to make Money, the Law gives the 


King all Mines of Gold and Silver z or where the 
Sold and Silver in Mines is of the greater Value, 
which are called Royal Mines. Plowd. 314. 9 H. 3 


* | 
All Writs Dd Proceſſes: Sa c. are in 


the King's Name; and he may erect Courts of Juſtice, 
which ſhall proceed according to the Common Law: 
He may make and create Univerſities, Colleges, Coun- 
ties, Fairs, Markets, c. And no Foreſt, Chaſe or 
Park can be made, or Caſtle built, without the King's 


Leave, The King by his Prerogative may incorporate 


4 whole City, Pariſh, &c. or Part of it, and grant 
and annex to ſuch Corporations divers Franchiſes; 
though they may not under Colour thereof ſet up à Mo- 
— which is againſt Lau. n Cent. 285. 4 
Inſt. 29 Ne 182. 

"The Ling is the Fountain of Honour, and has the 


fole Power of conferring Dignities and honourable 


Titles; as to make. Dukes, Earls, Barons, Knights 
of the Garter, &c; And he. names, creates, makes 
and removes the great Officers of the Goverment. He 
determines Rewards and Puniſhments ; moderates Laws, 


and pardons Offenders. But the King cannot pardon 


Murder, where Appeal is brought by the Subject; and 
Pardons of. Felony, &c. ſhall -be granted only where 
the King may lawfully do it, according to his Corona- 
tion Oath. 1 I. 165. 2 Jul. 316. Stat. 14 
Ad. 3 

Ara n the King hath an Intereſt in every 
Subject, and a Right to his Service, h- cannot diſcharge 


the Right of a Subject, or hinder him « n We 


Lay gives him. 1 x Salk, 108. 
2. As 


Ch. VI. 
point Officers for the Cuſtody thereof, under him, 12 


Sec. t. and his Prerogative, 243 


2. As Supreme Head of the Church, our K. ing hath 


Power to call a National or Phovinelal Council; and 
by his Royal Aſſent the Canons made in Convocation 
bave the Force of my And to him the laſt Appeal 
is made. 4 Int. 3 1 Danv. Abr. 73. 


The King 2 N this Prerogative in the Convocation: 


of the Clergy ; that when it is called, it is by his Writ; 


it may not make any Canons without his Licence; 


if the King pleaſes he may fit there, as he doth in the 
Parliament; and he hath a negative Voice, as he hath in 
the Parliament. I he Archbiſhop of Canterbury, who is 
his Preſident, prorogues and diſſolves it by the King's 
Direction; and the Clergy called to the Canvocation 
ſhall have the ſame Privileges as Members of Parlia- 
ment. Crompt. Fur 4 Stat. 25 H. 8. 8 H. 6. c. I. 
By his Prerogative, the King hath the Supreme 
Right of Patronage all over England and Ireland; and 
is the Founder and Patron of all Biſhepricks, c. fo 
that none can be made a Biſhop but by his Nomination : 
And the Election of Biſhops in England is to be by the 
King's Conge d Eſlire, or Licence to elect the Perſon 
named by the King ; and if the Dean and Chapter 
fail to make Election, the King may nominate, &c. 
by Letters Patent. But the Dean and Chapter having 
made their Election, certify it to the King, and the 
Archbiſhop, &c.. and then the King gives his Aſſent 
under the Great Seal. 1 <4 95. % . . 
Eng. | | 
And by the Statute of 2 li. c c. 4. no EleQtions 
of Archbiſhops. or Biſhops ſhall be in this Kingdom of 
Ireland by Conge d' Eflire, but the Queen (or King) 
may by Letters Patents under the Great deal of England 


or Ireland, confer the ſame on any Perſon whom the 


Queen, her Heirs or Succeſſors, ſhall think fit. 

The King has not only the Choice and Making of 
all Biſhops, but of Deans, and the like Clergymen: 
And he may licence a new Biſhop to retain his old 
Parſonage in Commendam; and where a Biſhop may 
hold the Profits of a Benefice for a Time, by Way of 
Commendam, this cannot be done without the King's 


R 2 Licence. 
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Licence. The Cuſtody of the 'V'emporalties of every 
Biſhop and Archbiſhop, during the Vacancy of the 
Sees, belongs to the King, and he may grant it away 3 
and the King may preſent to avoid Advowſon, when 


the Temporalties are in his Hands. 1 Cro. 542. Da- 
#1575. F. N. B. 34. 1 Inſt. 398. 


He may now make any Bichop, or other Perſon in 


Holy Orders, a Privy Councellor, Juſtice of Oyer 
and e Juſtice of Peace, &c. or give them 
Power to execute any Temporal Authority. The King, 


according to the Statutes, may diſpence with Piurality 
of Benefices, and Non-retidence of Clergymen, where 


there are two or more Benefices with cure: Appropria- 
tions of Church Benefices, made by Conſent of the 
Patron and Ordinary, muſt be. with the King's Licence. 


When the Patron of a Church neglects to preſent to 


the ſame in fix Months, the Biſhop of the Dioceſe, 


or on his Default, the Archbiſhop is to collate within 


the like Time; and he not doing it, the King ſhall pre- 
ſent to the Church. 2 Cra. 552. II Kep. 10. 2 Kol. 
Abr. 360. 

Churches are founded by the King, and he licences 
others to found them, exempt from the Ordinary's 
Juriſdiction z and he hath the Tithes of Foreſts and 
Places extraparochial, which he may grant by Letters 


Patent: Alſo the King ſhall pay no Tithes, &c. 1 Cro, 


511. 


3. The King is Lord Paramount of all the Lands i in 


England; HV all Eſtates for Want of Heirs, or by 
Forfeiture, eſcheat to him: He ſhall have the Lands of 
Fielons, &c. convict; and the Goods of Felons and 
Fugitives; Goods and Chattels of Pirates; M reck of 

the Sea, &c. Stat. 1. Ed. 2. 4 Intl. 136. 
All. Lands are ſaid to be holden of the King; Lands 
in the King's Poſſoſſion arc free from Tenure; and the 
King may not be Joint-tenant with any one: Where the 
Title of the King and of a common Perſon concur, 
his Title ſhall be prefe red. No Diſtreſs can be made 
upon the King's Poſſeſſi n; but he may diſtrain out 
of his Fee iu oihut Lanvs, Q. and may take Diſtreſſes i LE 
© 


Sec. 1. and his Prerogative, 245 


the Highway. Goods and Chattels may go in Suc- 
ceſſion to the King, though they may not to any other 
ſole Corporation, 1 ft I, 30. Finch $3. 2 Inſt. 
131. 1% 90 

The King may grant a Thing in Action, which 
another cannot; and reſerve a Rent to a Stranger, &c. 
But he cannot grant or take any Land, (not caſt upon 


him by Diſcent) but by Matter of Record : And the 


King may not grant an Annuity to charge his Perſon, 
which is not chargcable like the Perſon of a Subject; 
though he may grant it out of the Revenue of the Ex- 
Ciſe, Sc. The Grant of the King is taken favoura- 
bly for him, and moſt ſtrongly againſt another ; and 
he may avoid his own Grant for Deceit. 4 Rep. 54. 
2 Infl 186. Plowd. 243. 1 Salk. 58. 

The King's Grant is good for himſelf and Succeſſors, 
though his Succeſſo1s are not named : But it a Grant 
bs made by the King, and a former Grant is in Be- 


ing of the ſame Thing, if it be not er cited, the Grant 


will be void; yet there may be a Nen Obftante to a 
former Grant, if the King is deceived in his Grant, 
as where it contains more than was intended to be 
granted, Cc. it is void: And the King's Grants may 
be void by reaſon of Incertainty ; where Debts and 
Duties are granted, without ſaying in particular what 
Duties, &c, Theugh when there is a particular Cer- 
tainty preceding, they ſhall not be deſtroyed by any 
Incertainty or Miſtake which follows it. Yelv. 13. 
Dyer 77. 5 Rep. 94. 12 Rep. 46. 1 Med. 195. 

A Grant ot tie King to a Corporation, that they 
mal! not be impleaded for any Caufe ariſing - there, 
elſewhere than before themſelves, Se. this. binds not 


the King, where he is Party: And the King may not 


by his Grant exclude himſelf from prcſecuting Pleas 
ofthe Crown ; for it concerns the publick Government, 
Kelw. 88. Dyer. 376. 

4. The King's Debt ſhall be ſatisfied before that 
of a Subject, for which there is a Prerogative Writ; 
and until his Debt be paid he may protect the Debtor 
from the Arreſt of others. But by Statute a com- 
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446 0 the King Ch. VI. 


mon Perſon may ſue the King's Debtor, notwithſtand- 
ing he hath a Protection, and recover Judgment a- 
gainſt him; though he cannot have Execution, unleſs 


he gives Security to pay the King's Debt. If a Debtor 


hath not a Writ of Protection, he may be in Execu- 
tion for a common Perſon, as well as the King: And 
the Debt of the King ought to be in equal Degree with 
that of his Subject, to have Preference. 1 Inf. 730: 
Stat. 25. Ed. 3. c. 19. Cro. Car. 283. 

In whoſe ſoever Hands, the Goods of the King come, 
their Lands are chargeable, and may be ſeiſed for 
the ſame: And the King i is not bound by Sale of his 
Goods in open Market. No Preſcription of Time 
runs againſt the King; he is not within the Statute of 


Limitation of Actions: He may ſue in what Court 


he pleaſes, and cannot be Nonſuit, as he is ſuppoſed 
to be preſent in all his Courts; the King may have 


ſuch Proceſs in his Suit, as no other Perſon but him- 


felf can have, in any Caſe: And in his Pleading he 
need not plead an Act of Parliament, tho' a Subject 
js bound to do it. 2 III. 713. IN Rep. 74- Finch 

82, 476. 4 Rep. 

Action lies not agzinſt the King, but a Petition to him 
in Chancery inſtead thereof: And it is lawful for any 
$ubject to petition the King for Redreſs, where he finds 
| himſelf pgr.eved by any Sentence or Judgment. The 


King's Title is not to be tried, without Warrant from 


the King, or Aﬀent of the Attorney General: There 


are no Coſts allowed againſt the King; no Entry will 


bar him; and no Judzment is ever final againſt him 
but with a Salvo Jure Regis; and in the Caſe of 
others, the King may iſſue a Command to the Judges, 
not to proceed till he is adviſed, where his Right may 
be prejudiced, &c. 2 Inſt. 187. 424- Hob. 220. 
Litt. 178. Finch 460. 

The King's only Teſtimony of any Thing done 


in his Preſence, is of as high a Nature and Credit as 


any Record; whence it is that in all Writs or Precepts 
ſent out for the Diſpatch of Juſtice, he uſeth no 
other Witneſſes than himſelf, as 7%½e meipſa, &c. 


* 


Sec. 1. and bis Prerogative. 247 
The King cannot be a Minor, or under Age; and in 

hum the L-] . will ſee ho Defect, Negligence or Folly, 
21.00, 47:57; uy _ 
Theſe Prerogatives and others ariſe to the King, 
from the Reaſon of the Common Law; which allows 


that to be Law almoſt in every Caſe for the King, 


which is not ſo for the Subject: But the King's Pre- 
rogative doth not extend to any Thing injurious to 
his Subjects; for the King by our Law can do no 
Wrong. Finch 85. e lems, 

The King or Queen may make Laws, by Autho- 
rity of Parliament, to bind the Crown, &c, Kings 
of 'England are to be Proteſtants, and join in the. Com- 
munion of the Church of England: And the King's 
Coronation Oath is ſettled by Statute. Stat. 1 H, & 
M. 12 V. 3. 4 Ann. 1 Geo. 1. Engliſh. 


The Oath of the King at his Coronation, admi- 
an niſtred by the Archbiſhop, &c. 


LJ E ſolemnly Promiſes and Swears, that he will 
| govern the People of the Kingdom of England, 
and the Dominions thereunto belonging, according 
to the Statutes in Parliament agreed on, and the 
Laws and Cuſtoms of the ſame; that he will to his 
Power cauſe Law and Juſtice, in Mercy, to be exe- 
Cuted in all his Judgments ; that he will to the ut- 
moſt of his Power maintain the Laws of God, 
the true Profeſſion of the Goſpel, and the Proteſ- 
tant Reformed Religion eſtabliſhed by Law: 
And preſerve unto the Biſhops and Clergy of this 
Realm, and to the Churches committed to their 
Charge, all ſuch Rights and Privileges, as by Law 
do or ſhall appertain unto them, or any of them. 
All which Things, put to him by way of Queſtion, 
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Hand upon the Holy Goſpels, and then kiſſing the 
Book. | 5 SY La 
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Lo: Pre. 


the King promiſes to perform and keep, laying his * 
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SECT. 2. The Queen in our Jaw is FNC he 
that holds the Crown of theſe Realms by Right 
of Blood, or 'who is married to the King; the 
firſt of which is called Queen Regnant, and the 
laſt Queen Canſori: She who holdeth by Blood is in Con- 
ſtruction of Law, the ſame with the King, and hath 
the like Regal Power and Authotity; but the Queen 
bo v. is inferior to the King, and his Subject; 3 

. 

: By the Common Law, the Queen as the King's 
Wife, partakes of ſeveral Prerogatives above other Wäoôr 
men: She is a publick Perſon, exempt from the King; 
and capable af Lands or Tenements of the Gift or 
Grant of the King her Huſhand, which no other Fe— 
me Covert is. And ſhe is of Ability, without the Kang, 
to purchaſe or grant Lands, and make Leaſes ; ſhe may 
have in herſelf the Poſſeſſion of perſonal Things, dur- 
ing her Life, &c. But both her Real and Perſonal 
Eſtate go to the King after her Death; if ſhe do not 
in her Life-time diſpoſe of them, or deviſe them Py 
by Will. 1 Inf. 3, 31. 133. 1 Rell. Abr. 912 
Ihe Queen may ſue and be ſued. alone, in ber own 
Name only, by Præcipe, not by Petition; and no 
Writ of Right is to be directed to her, but to her 
Bailiff: She ſhall not find Pledges in an Action; or 
be amerced as another ſhall be. In a Writ of Quere 
Impedit brought by the Queen, on her being diſturbed 
in preſenting to a Church, ſome ſay Plenarty is no 
Plea againſt her: Acts of Parliament relating to her 
need not be pleaded ; for the Court muſt take Notice 
of them, as they do thoſe that concern the King, be- 
coi ſhe is a Publick Perſon. Finch 86. 2 in 361. 
8 Rep. 28. 

3:4 Gate a Tenant of the Queen aliens Part of his 
Lo nd to one, and Part of it to another; the Queen may 


diſtrain any one Part for the Whole, as the King may 


3% Ou 5 do: 
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do: And ſhe is not bound by the Statute of Marlby dge 
againſt driving a Diſtreſs out of the County. If the 
King take an Alien to Wife, ſhe ſhall have the Queen' 8 
Dowry ; and the Queen ſhall pay no Toll, &c. 4 Rep. 
235 Plorod. 124. 231. 1 14fl. 13 

At any Time during the King's Kbſence abroad, he 
may conftitute the preſent Queen Regent of the King- 
dom, without taking the Oaths, or her doing any Act 
required by Law, to qualify any others. Star. 2. Geo, 
2. C. % Eg. 

As for the Prince of Males, to plot his Death i is High 
. He is not reſtrained by the Statute x Hen. 4. 

6. concerning the King's Grants: The Judges are 

to a? Notice of an Act of Parliament made for him, 
without pleading it, and the like. 8 Rep. 28. 

And the King's other Children have ſome Privileges 
mote than other Men's Children; being born beyond 
= - oy are inheritable to Land Pere, Sc. 4 Rep. 


1 Inſt. 132. 
The Privileges if the Webilig. 


| $pcT. 3. 


Letters Patent. 


is the moſt ancient Way, and gives a Fee- ſimple 
in a Barony, to him and his Heirs, without Words of 
Inheritance; but the King may limit it to Heirs Male, 
or the Heirs of the Body; and if he dies before he ſits in 
Parliament, his Blood is not ennobled : But the Crea- 


tion by Letters Patent is good, and makes the Peerage 
ſure, tho? he never fits in Parliament; and his Heirs 


ſhall inherit the Honour purſuant to the Words of the 


Patent. 1 If. 16. 2 Inſt. 48. 

All Peers of the Realm are looked upon as the King” $ 
Hereditary Counſellors ; the King and whole Kingdom 
have an Intereſt in the Peerage of every Lord: And the 
Privileges belonging to our Nobility, beyond other Men 
are very great. The Perſon of a Peer, as well out as 
in Parliament Time is privileged from all Arreſts ; un- 
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The calling up a Lord by Writ 
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2 50 _ Of the Kine Ch. VI. 
lefs for Treaſon, Felony, or Breach of the Peace, &c, 
and this Privilege is fo extenſive in reſpect of his Perſon, 
that the King may not reſtrain any Peer of his Liberty, 
without Order of the Houſe of Lords, except it be in 
Caſes of Treaſon, &c. 6 Rep. 52. 

Peers are not to be arreſted upon mean Proceſs, ' or on 


Execution for Debt or Treſpaſs, beeauſe they are pre- 


ſumed not only to attend the King and the publick Af- 


fairs; but the Law doth preſume they have ſufficient 


Lands, in which they may be diftrained ; But they may 


be apprehended in Criminal Cafes. And tho” a Peer 


may not be arreſted in his Body, his Fſtate may be ſe- 


queſtred for Debt, &c. upon a Proſecution afive a Diſ- 
| folution and Prorogation of Parliament, or Adjourn- 


ment for above fourteen Days; when he refuſes to ap- 


pear and anſwer, on a Bill or Complaint exhibited in the 


Chancery, Exchequer, &c. b Rep. 53. Stat. 12 W. 


3.4. 3. Eng. 


| Every Lord of Parliament is allow'd his Clergy in all 


| Caſes, where others are excluded by the Stat. 1 Ed. 6, 
c. 12. except for wilful Murder: And it is ſaid the 


Lord Morley, who was tried for Murder, and found 
guilty of Manſlaughter, was diſcharged withou: Clergy. 
For Treaſon committed by a Peer of the Realm, he 


| ſhall be tried by hi: Peers, Lords of Parliament: And if 
a Nobleman be indicted of Murder or Felony, his Trial 


ſhall be by his Peers; but on an Appeal of Felony, 
which is the Suit of the Party, he ſhall be tried by an 
ordinary Jury of twelve Men. S. P. C. 130. Sid. 
277. 2 Iuſi. 49. Stat. 9 H. 3. c. 29, 

In many Caſes the Proteſtation of Honour ſhall be 


ſufficient in Noblemen ; as in Trials of Peers, they pro- 


ceed upon their Honour, not on Oath: And if any 
Peer is a Defendant in a Court of Equity, he ſhall put 
in his Anſwer upon his Honour (tho? formerly it was ta 
be on Oath): And in Action of Debt upon Account, 


the Plaintiff being a Peer, it ſhall ſuffice to examine his 
Attorney upon Oath, and not himſelf : Though where a 


Peer 1 is to make an Affidavit, or to be examined as A 


Witneſs, 


Sec. 4. and his Prerogative. 251 
Witneſs, he muſt be upon his Oath like another Perſon. 
9 Rep. 49. 3 Inſt. 29. 2 Salk, 5 12. 


A Writ of Subpœ na ſhall not be awarded againſt a 


Peer out of Chancery in a Cauſe ; but a Letter from the 
Lord Chancellor in lieu thereof. No Capias or Exi- 
ent can be ſued out againſt Peers of the Realm, in 
Actions of Debt, or Treſpaſs; and no Eſſoign lies 
againſt them: In any Trial where a Peer is Plaintiff or 
Defendant, there muſt be returned on the Jury at leaſt 
one Knight, or it ſhall be Cauſe of Challenge; but 
Peers on the Trial of a Peer may not be challenged, as 
Jurors may in Caſe of a common Perſon. A Peer may 
not be impannelled upon any Inqueſts, though the Cauſe 
hath Relation to two Peers. 2 Med. 182. 
If any Perſon ſhall divulge or tell falſe Tales of any 


Lord of Parliament, by which Difſention may happen, 


or any Slander ariſe, the Offender ſhall be impriſoned, 


c. and ſuch Lord may bring his Action of Scandalum 


Magnatum in the Name of the King, and in his own 
Name, and recover large Damages ; and the Defendant 
ſhall be otherwiſe puniſhed. Stat. 12 K. 2. 
No Peer can be aſſeſſed towards the Militia, but by 
Aſſeſſment made by fix or more Peers: And the Houſes 
of Peers ſhall not be ſearched for Conventicles, but by 
Warrant under the Sign Manual, or in the Preſence of 
the Lord Lieutenant of the County, or one Depaty 
Lieutenant and two Juſtices of the Peace, &c. g H. 3. 

By Star. 10 Car. 1. c. 12. Every Peer of Ireland 
having a Voice in Parliament, tho' reſident in England, 
or elſe where, ſhall be liable to all publick Charges aſſeſ- 
ſed in Parliament, and ſhall contribute thereto in ſuch 


manner as others of their Rank redone | in this Kingdom 


are liable to pay. 


SECT. 4. Now I come to the Officers and Miniſters 
of Juſtice under the King, which I ſhall treat of in the 


Order following: 
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2 52 Of the Kine Ch. VI 


Of the Judges of the Law. 
Of Sheriffs of Counties. 
. Of Coroners and their Duty. 
. Of Juftices of the Peace. 
Of Conſtables, Ec. 


2 98 


„ Te Judge is a Chief Magiſtrate in the Law, to 
try Civil and Criminal Cauſes, and puniſh Offences: 
And our King hath the Nomination and à ppoiniment of 


Judges. 1 Inf: 56. 

The King in al Caſes doth judge by the Judges; and 
Judges are to give Sentence according to Law, that 
' which by Law they know to be Right, and what is al- 
ledged and proved: A Judge ought not to judge in his 
own Cauſe, or in Pleas wherein he is a Party. And no 


one ſhall be judge of Aſſiſe in the County where born, 
or he doth inhabit, under the Penalty of roo}. Bur this 


is not to prejudice any Judge of either Bench at Weſt- 
min/ier, in Tg and determining Aſſiſes in thoſe 
Courts. 1 [n/t. 71. 7 Rep. 27. Stat. 18 Ed. 1. 

If a Judge is goubtfa or miſtaken in Matter of Law, 
a Stander-by may be allowed to inform the Court, as 
Amicus Curie. But no Judge ſhail be generally except- 
ed againſt, or challenged ; or have any Action brought 
againſt him for what he does as Judge. And to killa 
Judge of either Bench, or of Aſſiſe, c. in their 


Places adminiftring Juſtice, is Treaſon : Alſo for drawing 


a Weapon only upon a Judge in any of the Courts of 
Juſtice, the Offender ſhall loſe his Right Hand, forfeit 
his Lands and Goods, and ſuffer perpetual een 


ment. 2 ut. 178. 422. 1 It. 294. 25 Ed. 3. 
c. 2. 


The Judges are freed from all Proſecutions whatſo- 


ever, except in the Parliament, where they may be 
puniſhed for any thing done by them as Judges: And 
there Bribery in a Judge, which is a very high Offence, 
is puniſhable by Loſs of Office, Fine and Impriſonment. 
If a Judge, who bath no Juriſdiction of the Cauſe, give 
Judgment of Death, and award Execution, which is 
executed, 


48 Ed. 316. 1. 
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execured, ſuch Judge is guilty of Felony ; and alſo the 
Officer who executes the Sentence. "Though Judges are 
not in any Way puniſhable for a meer Error of Judg- 
ment. 12 Rep. 24. Vaugh. 138. Cro. Fac. 65. 
H. P. C. 35. 2 Hawk. 4. 


Judges of the Common Law have no ordinary Juriſ- 


dition to examine Witneſſes at their Chambers; ; though 
by Conſent of Parties and Rule of Court they may on 


Interrogatories; and ſome Things done by Judges at 
their Chambers, in order to Proccedings in Court, are 


accounted as done by the Court. They are to have a 


Paper of the Cauſes which are to be ſpoken to in 


Court; and where ſpecial Matter ariſes upon reading the 


Record of a Cauſe, fo that the Judges are not for the 


preſent ſatisfied of the Law, they order Paper-Books 


to be made and delivered them, containing Copies of the 
Record, Cc. that they may the better confider of the 
Matters in Conteſt. 

Our Judges are to execute their Offices in proper 
Perſon, and cannot act by Deputy, as the Judges of 
Eccleſiaſtical Courts may: Yet where there are divers 
Judges of a Court of Record, the Act of every one of them is 
effectual, eſpecially if their Commiſhon do not exprefly 
require more; but what a Majority rules when preſent, 
is the Act of the Court. 1 Aol. Abr. 382. 2 
Hawk. 3. 2 

A Judge of the King s Bench cannot be made by Writ, 
but by Commiſſion under the Great deal; but he may be diſ- 
charged by Writ /ub Aag no Sigills, 8 Kep. 18. 


2 A Sheriff i is the Chief Officer, under the King, 
of a Shire or County, for keeping of the Peace, and 
Execution and Service of Wirits and Procefles, Cc. 
At Common Law, dherifts were choſen by the County, 
as Knights of Parliament now are; but by Statute, they 
are to be made by the King; and the Chancellor, Trca- 
ſurer and Barors of the Exchequer, c. nominate 


three Perſons yeariy for each County, out of which the 


King chuſes one: And by Statute they are to have ſuffi- 
eicut 


. —— 
=> 


— 
— 
— 


5 7 — — 
- — - — — In — - 5 
Cn nnd — Eu I 
ba — 211 ARES 4 n — . ——.—— —— 
4 * = 2 oa Tx "y — 4 * _ . — oY #, 2 * 
N r Fs EP IRC UPI 6 PN. . 
4 4 - 
— 


— — 


— — 
py —— — - - 


ä — — 
7 


4 


44 
5. 
* +2 
J! 
v $659 
2.1; 
* * 
* 
'W 
1 
wht 
i 6H 
15 
. 
l . 
* 
10 
#% 
| 14 
4 
vo 
F 11 
74 
75 wt 
12 
0 
* 
" 1 
; 5. 
1 1 
MD 4 
' TW { 
| 1. bl " 1 
11 109 
11.4 19 
= 6 +2 
. ＋ I”; IF 
— 11 
1 UGH 
4 i2Y 
4 if 
ij 
a a: ' 
1 bor 
i 38 þ * 4:4 
! 4 
1. 
1 Fi 
| 4 b 
335 19 
i. 
Nan % 
F 14 
1 
2 F 141 
W | 50 
11 1 
* "37 £:,814 
62d $4 ' £4 
19 13 4 
0 EY 
7+} : 
F : 
£4 "F* 10 | 
| ©) 1 


ESE 


— — — — — 9 3 N —— 
Ea 0 REP Ats: Kits 


2 


. 


ru. Ire 4 


FF 


— — 
3 
— 


1 * 


Ba Fe 


C = — — 
J r em een | 
rs — . gee pry rr TR i 3 ped GS PETER — : 2 
22 * 8 _ 82 — : n 
- a — - - — ery —— — —— 


r 
— WESC 


„ — 5 a — — ——— - 
; — — co — 8 


— 


* 
r 
—— 7 


2 
| EEE 


2 54 Of the KING Ch. VI. 


cient Lands in the County where choſen, to anſwer the 
King and his People. Stat. 9. £4. 2. 4 Ed. 3. c. . 
The Power of a Sheriff is Judicial, and Miniſterial : 

His judicial Authority conſiſts in trying and determining 
Cauſes in his County Courts; and in preſerving the 
Peace of the County, he being by the Common Law the 
principal Conſervator of the Peace there; and he is to 
aſſiſt the Juſtices of Peace, and raiſe the Poſſe Comitatus 
to ſuppreſs Riots, &c. Though his judicial Power, as 
Conſervator of the Peace, is ſeldom uſed ; being com- 
monly executed by Juſtices of Peace. His miniſterial 


Power relates to executing Writs out ef the King's 


Courts; and herein he is not to diſpute the Validity of 
auy Writ, but muſt execute it: For he muſt not let a 
Perſon eſcape, tho' taken on an erroneous Proceſs ; but 
ſhall be excuſed by Reaſon thereof, in falſe Impriſon- 
ment. 1 It. 174. 2 inft. 193. 452. 5 Rep. 64. 

Beſides their miniſterial Office to execute Proceſs, &c. 
Sheriffs are to proclaim Statutes; return Jurics, for 
Frials in Civil and Criminal Cafes; make Returns of 
Writs for electing Knights of the Shire, c. And 
they are to collect the Rents of the King, ſeiſe Profits of 
Lands forfeited, Goods of Felons, &c. To levy the 
King's Debts, und be accouatable to the King for all 
Iſſues and Profits of their Counties; for which they are 
to give up their Accounts in the Exchequer: By Statute, 
Sheriffs ſhall have Allowance on their Accounts, for exe- 

cuting the King's Writs, levying Eftreats, &c. Their 
Accounts ſhall not be delayed; and 4000 J. yearly is ſet 
apart at the Exchequer, and allowed the Sheriffs of the 
ſeveral Counties, to help to paſs their Accounts. Alſo 
they are to ſee that Criminals be executed, and obſerve 
the Order of Law in putting them. to Death. Dr. & 
Stud. ch. 41. 23 H. 6. 33 H. 6. c. 10. 

The Officers under the Sheriff are an Under-Sheriff, 


Bailiffs, Gaoler, Sc. for. whom he is anſwerable : As to 


the Under-Sheriff, his Power is the ſame with that of the 
High- Sheriff, he aQling i in his Stead 3 but all Returns by 
the Under e are in the Name of the High · Sheriff; 
the Under-oheriff | is removeable at Pleaſure, and ſome 
ſay 
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ſay but in nature of a general Bailiff errant to the 
Sheriff in the whole County, as other Bailiffs are over 
partioular Diſtricts. 4 Inſt. 114. . 
If a Sheriff do 40 make a Return of Writs, or 
making a falſe Return, he ſhall be amerced ; or the Par- 
ty may bring Action of the Caſe againſt him: Sheriffs 
ſhall let Perſons to Bail upon reaſenable. Sureties; and 
where a Sheriff takes a Bail Bend of two good Men of 
viſible Eſtates at the Time of Taking it, if they after- 
wards become Inſolvent, the Sheriff ſhall be excuſed. 
When any Sheriff is chargeable in his Life-time for a 
perſonal Tort ; there the Action for it dieth with the 
Perſon; but if a Sheriff levies Money on a Fieri facias, 
and dies, Action may be. brought againſt, his Executors, 
for the Money, being a Duty: And if an Under- Sheriff 
procure Goods taken in Execution to be appraiſed at 
under Value, and deliver them to the Plaintiff according- 
ly; for this Oppreſſion of the Defendant, Indictment: 
will lie. Sheriffs are not to take above 15s. in the 
Pound where under 100 J. nor more than 6 d. per Pound 


if above that, for levying an Extent or Execution; and 


I 5. in the Pound of the yearly Value of Lands, for exe- 


cuting a Writ of Habere facias Poſſeſſionem, &c. where 


the Whole exceeds not 100 J. per Annum, and 6d. if 
above, 10 Rep. 70. Cro. Eliz. 808, Cre. Car. 5 39. 


Cre. Fac. 426. 
Sheriffs may not continue in their Ofces above one 


Year ; which alſo extends to Under - Sheriffs: And no 


Sheriff is to act as a Juſtice of Peace of, the. County, 
during his Shrieyalty; nor an Under-Sbetiff, & c. be 
Attorney in any of the King's Courts, ſo long as, he 


bears the Office; though ſuch as are Attornies may prac. | 


tice in the Name of others. 


I ſhall now ſet down more particularly the. Statute | 


Laws relating to High and Sub-Sheriffs, v:z. 

By Stat. 10 Car. 1. c. 18. Every Under-Sheriff baſacin 
he intermeddles, ſhall take the Oath herein directed: 
And ſo: ſhall his Clerk, and every Bailiff of Franchiſes, 
under Penalty of 40 l. one Moiety to the. King, and the 
other to him who will ſue for the ſame. And if any of 

STII ſaid 
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256 Of the King Ch. VI. 
ſaid Perſons ſhall do any Thing contrary. to their Oath , 


be ſhall forfeit to the Party grieved treble Damages. 


Juſtices of Aſſize and Peace in open Seſſions, have 


Power to hear and determine Faults contrary to this Act, 


as well by Preſentment and Information, as Indictznent, 
and upon Conviction of the Offenders' to award Exe 
cution by Fieri facias, Attachment, Cupius, or - Ext: 
gent. f 
7 V. Z. c. 13. By this AQ, every Sheriff wha ſhall 
paſs his Accounts, and have his Qutetus eff, his Heirs, - 
Executors, Lands and Goods ſhall be diſcharged from all 
Money by him levied and received, unleſs he, his Exe- 
cutors, Wc, be called in Queſtion for the lame, within 


tour Years after the Quietus obtained. 


Every Officer ſending out any Proceſs, or by — 
Default any ſhall iſſue out 3 to this Act, ſhall 


forfeit to the Party grieved 40 J. with Coſts and Damages, 


to be recovered by Action of Debt, & c. and every 


ſuch Offender being three Times convicted. ſhall be 


diſabled to execute any eee, in any Court of 
Juſtice. 


No Sheriff or Sub- Sheriff ſhall elde the Office Y 
| Juſtice of Peace in the ſame County, and every Act 
done by them as Juſtices of Peace ſhall be void, and to 


forfeit 20 J. one Moiety t to the King, and the other to 
the Proſecutor. | 


6 Ann. c. 7. Where any Sheriff, Ce. ſhall wilfully 


neglect, delay, or-refuſe, to execute any Execution, or 


do any Part of his Office therein, or ſhall demand any 


other Fee than by this Act is preſcribed, or ſhall not 


hold an Enquiry on Writs of Elegit, extend. facias, 
or Capias Utlegatum, within ten Days after ſuch Writ 


is delivered him, or ſhall hold ſuch Enquiry at any Place 


_ (fave the chief Town, or ſuch other Place as ſhall be 
agreed on between him and the Party) or without giving 
Notice in Writing eight Days before the Execution there- 
of, to the other Party of the Time and Place, ſuch: 


Sheriff or other Officer ſhall forfeit to the Party 2 
20 l. or treble ene at the ava of the Plaintiff. 


T 


Where 
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Where the Money is received on any Execution, 
it ſhall be paid on Demand, or within fix Days aiter 
to the Plaintiff or his Attorney, &c. after the Return 
is out, and in Caſe the Sheriff delays or refuſes ſo to 
do, he ſhall anſwer to the Plaintiff double the Sun 
levyed. 

If upon any ſuch Inquiry, any Leaſe for Years be 
found, before the Sale, the Sheriff ſhall give Notice 
in Writing, that ſuch Leafe has been found, and therein 
name ws Parties, and the Debt and Colts, Sc. and 
aff _Notice in the moſt publick Place in the Shire 
Town . ee ſuch Leaſe -hold Lands lie, eight Days 
before the Sale. | 

Provided that no more ſhall be recovered againſt any 
Sheriff, Coroner, or Marſhal of the Four-Courts in any 
Action of Eicape, than the Sum certified to be due 
with Coſts and Damages for Non-payment. 

6 Ann. c. 10. If any Perſon be arreſted by Proceſs 
out of any of the Four-Courts, and the Sheriff takes 
Bail, he ſhall at the Requeſt and Coſts of the Plaintiff, 
aſſign him the Bail Bond by indorſing the ſame in the 
Preſence of two Witneſſes; and the Plaintiff may 
bring an Action in his own Name, and the Court may 
relieve the Plaintiff and Defendant, and the Bail as is 
agreeable to Juſtice, and fuch Rules of Cgurt ſhall 
bave the Effect of a Defeazance to ſuch Bail Bonds. 

11 Aun. c. 8. All Laws now in Force touching the 
Execution of the Office of under Sheriff, and not here- 
by altered, ſhall be duly put in Exccutien. No Perſon 
| ſhall officiate by himſclf or any under him, the Office 
of an under Sheriff, Sc. who has within e Years 
next before oihciated within the County, under Penalty 
of 500 l. one Moicty to the Uſe of the Work: houfe 
of the County, the other to the Informer; and the 
Judges ſhall upon A fHdavit of ſuch Offe nce, hold the 
Detendant to Bail, and if Judgment be given a int 
him, he ſhall be for ever after incapable of 
under Sheriff, County Clerk. Oe. 

Every one nominated Ur der- Sheriff, Sc. ſhall, be- 
fore he exccutes the, Ciiice, enter into a Reccgri- 
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2 5 Of the KING Ch. VI. 

zance with Security in the Penalty of 200 J. before 
a Maſter in Chancery, or a Maſter extraordinary in 
the Country, conditioned that he has not taken that 
Employment in Truſt for any Perſon who has been 
 Onder-Sheriff, or Sheriff's Clerk, within three Years 
next preceding, and that he will execute the ſame in 


Perſon, Cc. which Recognizance ſhall within two 


Months be returned into the Court of Exchequer, 
And before ſuch Under-Sheriff ſhall officiate, he ſhall 
take the Oath in the Act preſcribed, If any one 
officiates before he enters into ſuch Recognizance 


and takes the Oath, he ſhall forfeit 500 J. to fuch Uſes _ 


as before; and if any Perſon officiating after having 
taken ſuch Oath, ſhall be convicted of having exe- 
cuted the Office within three Years before, he ſhall 
ſuffer ſuch Pains and Penalties as one convicted of 
wiltul Perjury. 

No Under-Sheriff ſhall officiate as Clerk of the 
Peace for the ſame County, under Penalty of 500 J. 

6 Geo. 1. c. 6. The Sheriff's. Court- Leet ſhall be 
held in the moſt convenient Place in each Barony, 
at a ſeaſonable Time in the Day after nine o' Clock, 
on pain of being fined at the next Aſſiſes or Seſſions. 

12 G. 1, c. 4. The ſeveral Officers of Chancery 
and Exchequer and all others claiming any Fee or 
Reward from any Sheriff, Sub-Sheriff, &c. for any 
Matter concerning the Shrievalty, may take the ſe- 
veral Fees in the Schedule mentioned, beſides the 
Allowance on the Eftabliſhment, and ſhall not take 
any greater Fees, under Penalty of 5 J. to the Party 
grieved, and treble the Sum taken over and above the 
Juſt Fees with treble Coſts, which ſhall be given by 
the Court of Excnequer ina ſummary Way. 

Then it ſets down the Sheriff's Allowances upon 
their Accounts, which ſee, as alſo the Schedule. 


No Sheriff or. Sub-Sheriff, ſhall be attached for 


not being appoſed on any Proceſs for not finiſhing 
his Accounts in due Time, or for any Contempt 
or Neglect, but by Writ under Seal of the Exche- 
quer, or Warrant ſigned by the Chief Baron, Cc. 

to 


Sec. 4. ard his Prerogative. 259 
to be . by the Purſuivant or his Deputy. If 
any Perſon concerned about paſting Sheriff's Accounts, 
ſhall wilfully hinder the Sheriff in paſſing them, or by 


undue Means prevent him from being appoſed or caſt 
out of Court, or after Payment, or Tender of his 


Fe es, ſhall refuſe or neglect to inrol and deliver his 


Quietus in due Time, the Perſon ſo offending ſhall 
make ſuch Satisfaction to the Party grieved, as ſhall 
be ordered by the Barons in a ſummary Way. 

Ik any High Sheriff dies before Expiration of his 
Year, or before he is ſuperſeded, the Under-Sheriff 
ſhall nevertheleſs execute the Office in his Name, un- 
till another Sheriff be ſworn, and the Security given 
by the Sub-Sheriff to the High Sheriff, ſhall remain 
a Security to his Majeſty, Sc. for the Sub-Sheriff's 
due Performance of his Office duiing ſuch Inter- 
val. 

No Perſon ſhall buy, fel! or let to Farm the Office 
of Sub-Sheriff, Sc. or contract for a Promiſe for 
Money or other Reward any ſuch Office, or give or 
receive any other Conſideration for the ſame, under 
Penalty of 5co7. a Moiety to the King, and the other 


to ſuch Perſon as will ſue, provided ſuch Perſon ſues 


within two Yeats, 

Provided, nothing herein ſhall hinder a High She- 
riff from appointing a Sub Sheriff as by Law be ought, 
or the Sub Sheriff in caſe of the High Sheriff“ „Death 
from appointing a Deputy, 
receiving their lau ful Fees and Perquiſites, nor diſ- 
charge ſuch Sub-Sheriff, County Clrek, Saoler or Bailiff, 
&c, from accounting with the High Sheriff for all 
lawful Fees by them taken, nor to hinder the High 
Sheriff from allowing ſuch Sallary to his Sub- Sheriff, 
Sc. as to him ſhall ſcem meet. 

The Barons of the Exchequer may amerce the 
Clerk of Aſſiſe, c. to return Eſtreats into the Ex- 
chequer for neglecting to do his Duty, and cauſe ſuch. 
Amerciaments, to be levyed in ſuch Manner as other 
Amerciaments. 

8 2 No 


nor hinder them from 


CE 
rr 


Os 
— — 


— — — — — 
* 


„„ HDIEe PF 
- - OI p * 
: =] 


— — p 

op IIS — On 
Li OED EDGING SIE +48 
TXT 


— — 


Fo IT 


” ret: 


_ —ꝑ— 
ons : 
Sn SR 


—ůů—ů— 
et ak 
— 2 
— Teen rnd : 
—— 


EVI ox 
— 


2 
. Pi 72 7 - 
ad . 73 & * yrs 2 5 1 — * 8 "4 3 8 
FTT : 5 1 OR Gee WAL EE . EE ES 
32... ĩͤ noone POE ed BE en SET EBT DES 
SR IE S —— — 8 | _ 


Banus oo FEY tn ra TCA 


» 
NT - 
3 $I. 
222 — 
— 5; 0g 


* 

Fa 

=" 
0 


+ 
ence J 

3 8 
6 3 


r 
e 


rr WF „„ 


i 
| 
| 

4 

| 
1 
| 


—  - 


260 Of the Kind Ch. VI. 
No Perſon! employed in collecting any Debts due to 


the King, ſhall aſk or receive any Fee of the Perſon 


liable to pay the ſame, except 4 d. for an Acquittance, 
and the Perſon receiving ſuch Sum, ſhall account for 
the ſame to the Sheriff, &c, who ſhall give an Ac- 
quittance for it without F ee, and diſcharge the Debts 
by anſwering the ſame to the King upon their Accounts 
in the Exchequer ; and if any Sheriff, ſhall zihil or 
not anſwer to the Crown any Sum fo received, he 


mall forfeit treble Damages to the Party grieved, and 


double the Sum nihiled, which Damages aud Penalty, 
ſhall be given by the Barons to the Party in a fumma- 
ry Way. 

If any. Sheriff or other Perſon, ſhall demand any 


Sum of any one from whom any Debt is due to the 


Crown, by Procefs out of the Exchequer, on pretenee 
of executing ſaid Proceſs, or of Fees for collecting the 


fame, or if they demand or receive any Sum for not 
 levying, or forbearing to levy any Debts due to the 
King, and written out to them by faid Proceſs; in 


every ſuch Caſe the Perfon offending ſhall be adjudged 
guilty of Extortion and Oppreſſion, forfeit treble 


Damages and Coſts to the Party grieved, and double 


the Sum extorted; which Damages and Penalties 


ſhall be ordered and given by the Barons in a ſummary - 


Way, provided ſuch Conviction be within two Years. 
Provided nothing herein fhall deprive any Sheriff of 
ſuch Poundage or Allowance given by this or any 


other Act, but that he may enjoy the Benefit there- 
Of: 


Whatever Orders or Decrees ſhall be made by the 


Barons, for Coſts, Damages and Penalties in the Caſcs 
aforeſaid, ſhall have the ſame Force as any other Order 
Or Decree” of ſaid Court, and ſaid Coſts, &c, ſhall 
be levyed by ſuch Proceſs and Methods as are uſed in 


the ſame Court, to enforce a Compliance with any 


other Orders or Decrees. A new Oath is preſcribed 
by this Act, inſtead of the Oath uſually adminiſtered 


to Sheriſts, and another Oath to be taken by Sub- 
Sheriffs, | 
The 


Sec. 4: and his Prerogative. 261 
The Sheriffs of each County, ſhall at their Mi- 
chaelmas Grand Turn in every Barony, enquire by 
the Oaths of twelve or more Men, and make a true 
Return of all the Freeholders of the Value of 405. | 
per Annum, or more in each Barony with their Addi- e 
tions, and ſhall return the ſame on Oath at every Ja- 0 
nuary Quarter Seſſions to the Juſtices, to be by them if 
depoſited with the Clerk of the Peace, who ſhall 1 
tranſmit a true Copy ſigned by him into each of the l 
hug fell ; and if Sheriff, &c. ſhall neglect to do l 
his Duty herein, he ſhall forfeit 5 J. to the King, e 
to be recovered in a ſummary Way before the Judges l 
of the Court, to which ſuch Return ſhould have been 1 
n | 0 Wil 
G. 2. c. 9. Every Perſon acting as Sub- oheriff 
or County Clerk, in Truſt for any one whom he Ki: fm 
knows to have been Sub-Sheriff, Fc. of the ſame_ i 
County, within three Vears next before, and every 11 
hug Sheriff who ſhall appoint ſuch Sub-Sheriff know- l 
ing that ſuch Perſon is intended to act in Truſt, ſhall vil j 
be liable to the ſame Penalties as by 11 Ann. c. 8 are _ Few 
given, | | Hh 1 
Any Perſon may prefer a Bill in Equity againſt any. 1 
High Sheriff, Sub-Sheriff, Sc. or any Perſon Privy FL 
to ſuch Tan 0 compel them to diſcover the ſame; | e 
to which no Plea or Demurrer ſhall be allowed, and e 
the Anſwer ſhall be good Evidence againſt the Deſen⸗ i 
dant in any Act ion or Information; but if ſuch Bill ap- e 
pears to be vexatious, the Court may diſmiſs it with 11 © 
No Sheriff ſhall appoint any one to be a Barony 1 
Clerk on pain of 50 J. to be recovered by Action of 
Debt. And if any Perſon ſhall exerciſe the Office of 
Barony Clerk upon Information thereof, upon Oith 
to a Juſtice of Peace, he ſhall commit him to the 
County Gaol (unleſs he gives Bail) till the next Aſſiſes, 
where if convicted, the Judge ſhall commit him to 608 LO 
Gaol for three Months, and fine him 501. _ |S 
The Sheriff of every County (not being a City,) ſhall i 
within a Month after entering on his Office, appoint a 
| 83 four 610 
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262 Of the King Ch. VI. 


four Deputies in the moſt convenient Places of the 
County, to grant Replevins, and make Deliverance 
of Diſtreſſes, upon pain for every Month he has not 
ſuch Deputies of forfeiting 10l. to any one who will 
ſue for it by Civil Bill. No Sheriff, &c. ſhall take 
any Fee for appointing ſuch Deputies on pain of 80“. 
to be recovered by him who will fiſt ſue for it by 
Action of Debt, one Moiety to the King, and 2 
other to the Informer. 

5 G. 2. c 4. No Sheriff or other Officer ſhall re- 
turn a Deva/lavit, but upon an Inquiſition on the 
Oaths of twelve lawful Men of the County, to whom 
Challenges may be taken; and the Plaintiff or bis 
Agent ſhall give the Defendant or his Agent fifteen 
Davs Notice of the taking ſuch Inquiſition; and it 
ſhall not be taken in any County where no Evidence 
of a Neva/lavit can be given, unleſs where the en- 
tire Devaſtavit ſhall have been committed out of the 
Kingdom. 

23 C. 2. e. 13. If any High Sheriff, ſhall pay his 
Sub- Sheriff or Attorney, any Sum in order to be paid 


over in Diſcharge of his Accounts, and ſuch Sub-She- 
riff, &c, ſhall negle& to pay the fame into the Trea- 


ſury, and procure to be taken off at their own Coſts 
all Fines laid on ſuch High Sheriffs, for not paying in 


the Sums ſo received, within fix Months from the Time 


ſuch Money is paid to the Sub- Sheriffs, &c. in ſuch 
Caſes, ſuch Sub-Sheriffs, c. ſhall for ever after be 
difabled to accept of, or execute the Office of Sub- She- 
riffs of any County or City. 

Provided, if any Sub- Sheriff ſhall apply by Motion 
to the Court of Exchequer to enlarge his Time for 


paying ſuch Money, and taking off ſuch Fines, the 


Court may on an Affidavit, that the High Sheriff has 
had Notice of ſuch Application, examine into the 


Matter, and grant ſuch further Time for paying in the 


Money, Sc. as to them ſhall appear reaſonable; and 
incaſe the Sums fo received, ſhall not be paid in within 
the Time ſo allowed, fk Sub-Sheriff, &c. ſhall in- 
Cur the Fenalties and Diſabilities aforeſaid ; and if 
. | WA after- 


i 


ud ARM oe» HH) 


and his Prerogative. 


afterwards he acts as Sub- Sheriff, he ſhall forfeit 500 /. 


one Moiety to the King, and the other to ſuch Perſon 
as will ſue for the ſame. 


A Coroner is an ancient Officer of this Realm, 


Sec. 4. 263 


that deals wholly for the King and Crown. There are 
generally four Coroners in a County ; in ſome Counties 
fewer, and in ſome but one, according to Uſage: And 
they are elected at the County Court, in full County, 
by the Freeholders, upon the King's Writ. 

Coroners are to be Men of good Ability, and have 


Lands in Fee in the County where choſen, to anſwer all! 


People ; and if inſufficient, the County ſhall anſwer for 
them: There are alſo in England Special Coroners, 
within divers Liberties, as well as the ordinary Officers 
in every County; as the Coroner of the Verge, which 
is a certain Compaſs about the King's Court, &c. and 
ſome Corporations and Colleges are licenſed by Charter, 
to appoint their Coroners within their own f Precincts. 
2 Inſt. 174. 4 Infl. 271. 

Their Authority, like that of Sheriffs, is Judicial and 
Miniſterial; Judicial, where one comes to a violent 
Death, and to take and enter Appeals of Murder, pro- 
nounce Judgment upon Out-Jawries, &c. And they are 
to inquire of Lands and Goods and Eſcapes of Mur- 
derers; of Treaſure Trove, Wreck of the Sea, Deo- 
dands, &c, The miniſterial Authority is where Coro- 


ners execute the King's Writs, on Exception to the 


Sheriff, as being Party to a Suit, Kin to either of the 
Parties, and. on Default of the Sheriff, Sc. And as 
Miniſters, Coroners muſt all join in their Acts; but as 
Fudges, they may divide and act ſeparate. On the De- 


faults of Sheriffs, Coroners are to impanel Juries; and 


in Caſe of two Coroners, if one is challenged, the other 
may execute the Writ, &c. yet both make but one Ot- 


ficer. 4 Inſt. 271. 4 Rep. 79. 9 Rep. 119. nd 
399. 2 H. 5. 1 Salk. 144. 


lonies by the Common Law, ſaving the Death of a 
Man; 


the Death of a Perſon, and that Super viſum Corporis. 
8 4 When 


As the Sheriff in his Turn might inquire of all Fe- 


ſo the Coroner can inquire of no Felony but of 


Ec eee a, LE, IF 


+. om 


PE 
Ed SEG — Ie. 
L : SED 
Pw.” 


wi hg, . 


N 
LOSS 
. 
© 6th. 


— , 2 ain. - * : 8 
n ei LISBON. W ES 
— 3 2 — i . . 


* * * * 9 
eres 1» 1 2 
—— 


a by 4 * 8 
r a Et 


— 


—— — — 


— 
es 


* 


IE bf 


IA 
140 
ke fd. 


« : 
| 4 
. 
my 7 
A [at 
9 Lk 
$ 6. 
ny alf 
f „ 
4 1 9 
1 CO 
Ys + 72 
1 . 
4 1.1 
, 19 
1 
: 1 
1 
0 
? 18 
[Ml 
z 7 1 
4 
19 
11 
+ IN 
1 
1 


264 Of theK1nsg Ch. VI. 
When the Coroner hath Notice given him of a Perſon 
Alain, or ſuddenly dead, he is to go to the Place where, 
and ſhall by his Warrant to the Bailiffs, Conſtable, c. 
ſummon a Jury out of the four or five Neighbouring 
Towns or Villages, to make Inquiry upon View of the 
Body; and the Coroner and Jury are to inquire into the 
Manner of Killing, and all Circumſtances that occaſion-— 
ed the Party's Death; as who were preſent, whether 
the dead Perſon was known, where he lay the Night be- 
fore, &c. and examine the Body, if there be any Signs 


of Strangling about the Neck, or of Cords about the 


Members, &c. Alſo all Wounds muſt be viewed, and 
Enquiry made with what Weapons Siren Stat. 9 I. 

4 Infl. 271. 

And to | diſcover the Truth, the Coroner may ſend bis 
Warrant for Witneſſes, and take their Examination in 
Writing ; and if any appear guilty of the Murder, he 
ſhall inquire what Goods and Lands he hath, and then 
the dead Body is to be buried : A Coroner may likewiſe 
commit the Perſon to Priſon, who is by his Inquiſition 
found guilty of the Murder; and by Stat. 10 Car. T. 
c. 18, the Witneſſes are to be bound by Recognizance to 
appear at the next Aſſizes, &c. When the Jury have 
brought in their Verdict, the Coroner is to inrol and re- 
turn the Inquiſition, whether it be of Murder, Man- 
Naughter, Cc tothe Juſtices of the next Gaol-Delivery of 
the County ; or cerfity it into the King's Bench where the 
Murderer ſhall be proceeded againſt. "If a Coroner doth 
not come to inquire, having Notice of the Death of ar 
Perſon, he may be fined and impriſoned by the Juſtices ; 
and he ſhall be fined and impriſoned for not certifying his 
Recognizances, and the Evidence and Inquiſition taken 
before him, to the Court where they ought. 2 Roll. 
Ar. 22. Cro Fliz. 135. | 

The Coroner is to fit on the Body of every - Priffmer 
that dies in Priſon, and Inquire if he died hy the Dureſs 
and ill Uſage of the Gaoler, which is Murder: And the 
Coroner's Inqufſition being final, he ought to hear 
Counſel, and Evidence on both Sides. If the Body of 
a dead Perſon is buried before the Coroner comes, he 


may 


5 
IF mt 
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may in convenient Time take up the ſame, in order to 
vieW it, and in ſuch Caſe the Town ſhall be amerced; 


as it ſhall be if the Body is ſuffered to lie ſo long that it 
ſtinks, or cannot be judged how it came by it's Death, 


c. A Coroner may find any Nuſance by which the þ 
Death of a Man happens; and the Townſhip may be FT AUR 
amerced : If one is ſlain in the Day-time, and the Mur- l 
derer eſcapes, the Town where done ſhall be amerced, e 
and the Coroner is to inquire thereof on View of the l 
Body. 3 Inſt. 91. Bro. Coron. 167. 2 Danv. Abr. 90 4 1 
209. 1 Nelf. 536. Stat. 3 Hen. 7. 11, 20008 
If a Body is drowned, and cannot be found to be view- wr 
ed, the Inquiſition lt be taken by Juſtices of Peace, e 15 
on Examination ef Witneſſes, Fc. A Coroner's In- l 
queſt may be quaſhed, whereupon he - to make a new F 
one; and for Miſmanagement of the Coroner, filing of „ 
the Inquiſition may be flopped : If he hath been guilty of 74") 208 
Bribery, &c. Commiſſioners may be ordered to take a 1 
new Inquiſition, on the Teſtimony of Witneſſes. By l 
Statute, Coroners concealing Felonies, &c. are to be ly 
fined, and ſuffer one Year's Impriſonment: They ſhall 1 
not take above 13s. 4 4. Fee, of the Goods of the 1 
Murderer, or out of the Amercement of the Vill for the 1 
Eſcape, if he be gone; and where a Perſon is ſlain by l 
Miſadventure, the Coroner is to take no Fee, on Pain e 
of 401. 5 Rep. 110. 1 Med. 82. 3 Ed. 1. c. gi | |; FREY 
3 H. 7. C. I. 0 6 | Fl 
By Stat, 6 Ann. c. 7. Where any Sheriff on a meſne 1 
Proceſs, or Execution, returns a non eff inventus, or | 1 
null: bona, the Plaintiff may take out the ſame, or any ö 
meſne Proceſs, or Execution, to all or any of the Coro- WE 
ners of the County, who may execute the ſame, with- 2008 
out any Regard to the Sherift, and may take Bail for the 1 
Defendant's Appearance as the Sheriff might, and be 1 
liable to an Action in Caſe of an Eſcape, Oc. 1 
4. A Juſtice of Peace is a Perſon appointed by the — 
King's Commiſſion to keep the Peace of the* County SN 
where he dwells ; but theſe Perſons are rather Commiſ- [ER 
ſioners of the Peace, of whom ſome of the greateſt ; "kia 1 
Quality are of the Luorum, becauſe Buſineſs of Impor- = | 
ance = = 
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tance cannot be done without the Preſence of one of 
them. 


And a Juſtice of the Peace is a Judge of Record, for 
he may take a Recognizance of the Peace, which none 
but a Judge of Record can do; and hence they are called 
Juſtices, being before the 1 Ed 3. called Conſervators 
of the Peace. The Power of appointing Juſtices of 
Peace is only in the King, tho' they are generally made 
at the Diſcretion of the Lord Chancellor, by the King's 
Leave ; and the King may appoint in every County, as 
many as he ſhall think fit. Dait. Juſt. 8. Lamb. 186. 
The general Commiſſion of the Peace, by Statute, 
began 1 Ed. 3. tho' before that Time there were Con- 
ſervators and particular Commiſſioners of the Peace in 
certain Places, but no Commiſſion throughout England: 
At firſt the Number of Juſtices was not above three or 
four in a County; afterwards they were limited to ſix in 
every County, whereof two were to be Knights, and 
two Men of the Law. But by Stat. 14 R. 2. Eight 


Juſtices of Peace were to be aſſigned in every County; 


and the Number of Juſtices has greatly increaſed fince a 
their firſt Inſtitution, they being now without Limitation! C 
1 Inft. 174, Dalt. 6. 3 Cre. 29. 1 Ed. 3. | | 
6 i145, n 

© Juflices of Peace are to be reſident in the County I 


where appointed ; and to keep their Seſſions four Times p 
a Year, viz. the firſt Week after Michaelmas, the V 
Epiphany, Eaſter, and St. Thomas the Martyr, called ! 
Becket, They are to be the moſt ſufficient Perſons 
Within the County, and of the beſt Reputation ; and 
they muſt have certain Eſtates in Lands to qualify them; | 
No Steward of any Lord ſhall be in the Commiſſion of 

the Peace. And Juſtices of the Peace were formerly to 
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1 be allowed 45. a Day during their Attendance at the 
. Quarter-Seſſions, to be paid by the Sheriffs of Counties, 
Sc. Now the Qualification of Juſtices is 201. a Year 


Eſtate, Freehold or Copyhold, in Poſſeſſion for Life, or 
greater Eſtate, or certain Term of twenty-one Years, 
above Incumbrances; and Attornies, &c. are incapable 

| ta 
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and his Prerogative. 
Dent. 3 . . . 


Sec. 4 . 


to be Juſtices of Peace. 
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18 H. 6. 
„ 12 t 
By Virtue of one Afſignavimus, or Clauſe in their 
Commiſſion, every juſtice of Peace hath a ſeparate 
Power, and may do all Acts concerning his Office apart 
and by himſelf ; and even may commit a Fellow Juſtice 
upon Treaſon, Felony or Breach of the Peace: And 
this is the ancient Power which Conſervators of the 
Peace had at Common Law: But it has been held, that 
one Juſtice of Peace cannot commit another Juſtice, for 
Breach of the Peace; though the Juſtices in Seſſions 
may do it. By Virtue of another Aſignavimus, or 
Clauſe in the Commiſſion, two or more Juſtices of the 
Peace (one of the Quorum) have a joint Power to in- 
quire by Jury of all Offences mentioned in their Com- 


miſſion ; to take Indid ments, grant Proceſs, &c. and to 


hear and try the Offences, which are Matters to be 
tranſacted at the Quarter-Seſſions: And by the Statutes, 
in many Caſes they are empowered to Act where their 
Commiſſion doth not reach, the Statutes themſelves being 
a ſufficient Commiſion, Lamb, Fuſt. 385. Fenk. 
Cent. 174. WF, ds 
The Statute of 4 Hen. 7. c. 12. Gives a further ge- 
neral Power to Tuſtices of Peace, than is expreſſed either 
in their Commiſſion or any particular Statute, 
particular Statutes are to be executed as they direct; 
wherein if ne expreſs Power is given to any one Juſtice, 
he can admoniſh only; and if not obeyed, may make 
Preſentment of the Offence upon the Statute, and with 
his Fellow Juſtices hear and determine it in Seffions ; or 
he may bind the Offender to the Peace, or the Good 
Behaviour: Some Statutes impower one Juſtice of 
Peace alone to act; ſome require two or three, four 
Juſtices, &c. 
to Juſtices of Peace, it muſt be exactly purſued ; or the 
Acts of the Juſtices will not be good. 2 Salk, 475. 
A Juſtice of Peace has no Need to ſhew his Com- 
miſſion, when he juſtifieth the doing Things as a Juſtice; 
for the Commiſſion remains with the Cu/tos Rotulorum 
of the County, and he is called by Commiſſion in open 
Aſſiſe, 
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And where a ſpecial Authority is given 
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268 Of theK ING Ch. VI. 
Aſſiſe, or Seſſions. Where the Statutes refer a Trial to 


the Juſtice's Diſcretion, it is ſaid he may examine upon 


Oath: And in ſome Caſes the Teſtimony. of a Juſtice 
of Peace is of as great Force, and ſometimes greater 
than an Indictment of twelve Men on Oath, v:z. in 
Caſe of Preſentment of Highways, Force and Riots. 


A Juſtice certifying into the King's Bench, that ſuch a 
one broke the Peace in his Preſence, the Party ſhall be 


put to his Fine, without a Traverſe to the ſame. Crompt. 
120,132. Lamb. 387. Dalt. q. 


Juſtices in their Seſſions, might originally hear and de- 


termine Felonies ; but they at this Time only try Petty 


Larcenies, other Felonies being of Courſe tried at the 
Aſſiſes: But out of Seſſions they commit all Felons in 


order to Trial; and it is incident to the Office of Juſti- 


ces of Peace, to commit Offenders ; they alſo bind over 


Proſecutors, to the Aſſes, take and certify Examina- 
tions, and Informations, Recognizances, &c. and if 


they neglect their Duty herein, they ſhall be fined. A 


Juſtice may commit a Perſon that doth a Felony in his 


own View, without Warrant ; but if it be on the In- 
formation of another, he muſt make a Warrant under 
Hand and Seal for that Purpoſe: And if a Juſtice iſſues 
his Warrant to arreſt a Felon, tho' the Accuſation be 
falfe, the Juſtice is excuſed, where a Felony is commit- 
ted ; but in caſe there be no Accuſation, Action will lie 
againſt the Juſtice. Dalt. c. 11. 2 Leon. 187. | 
Where a Juſtice of Peace acts to compel another to 
perform any Thing required by Law, as if he com- 
mands one to be impriſoned, &c. he cannot act out of 
the Juriſdiction of his County; but he may take Infor- 
mations any where, to prove Offences in the County 
where committed, and he principally reſides, or take a 


Recognizance to proſccute. Juſtices have a diſcretionary | 
Power of binding to the good Behaviour, on Breaches | 


of the Peace, &c. and may require Recognizance with 
great Penalty of a dangerous Perſon, for keeping the 


8 ; and for Default of Sureties he may be commit- 


ted to Priſon: But a Man giving Security i in the Court 
of 


; . 
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of King's Bench may have a Super ſedeas to the Juſtices; 

ſo on giving it to other Juſtices, Sc. Cro. Car. 213. 

Surety of the Peace, and binding to the Good Be- 
haviour, a Juſtice may grant at the Requeſt of any Per- 
ſon, er Demand, ex Officio: When granted on Requelt 
of another, he that demands it is to make Oath of Blows 
given, or that he goes in Fear of his Life, or ſome 
Bodily Harm, &c. And Perſons doing any T hing 
tending to the Breach of the Peace, by Affrays, Affaults, 
Fighting or Quarrelling, Barretors, Rioters, &c. may 
be required to enter into Recognizances with Sureties to 
keep the Peace, and be of the Good Behaviour; ſo 

Perſons of ill Fame, and ſuſpected to break the Feace, 
and who live a ſcandalous Life, by frequenting Gaming 
Houſes, c. Night-walkers, common Drunkards, com- 
mon Whores, 9 thoſe that live idly, c. But 
Miſbehaviours muſt relate to the publick Peace ; and 
abuſive Language, as calling one Rogue, Raſcal, Lyar, 
&c. are not Breaches of it. Dalt. 263. 268. 292. 1 
Cro. 28. 4 Inſt. 181. 

If one make an Aſſault upon a Juſtice, he may appre- 
bend the Offender, and ſend him to Gaot till he finds 
Sureties for the Peace: And where a Man abuſeth a 
Fuſtice by Words before his Face or behind his Back, in 
relation to his Office, he may be bound to the Good 
Behaviour; and if the Juſtice of Peace be abuſed in ihe 
Execution of his Office, the Offender may be indiQtcd 
and fined. To ſay of a Juſtice of Peace, he doth not 
underftand Law, Ec. is indictable; and Contempts 
againſt Juſtices are puniſhable by Indictment and Fire 
at the Seſſions. Cromp. 149. 4 Kep. 16. 3 Mad. 
139. 

. have Power to grant Warrants to bring Per- 
ſons before them; tor arreſting and apprehending Cri- 
minals; levying Penalties on Offenders againſt Statutes 3 
and making Commitments, &c. And if Complaint and 
Oath be made by a Perſon of Goods ſtolen, and that he 
ſuſpects they are in ſuch a Houſe, and ſhews the Caute 
of his Suſpicion z the Juſtice of Peace may grant his 
Warrant to a Conſtable, Ec. to fearch in = Place 
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276 Of tbe KI N G Ch. Vf. 
ſuſpected, and to attach the Goods and Party in whoſe 


Cuſtody they are found, and bring them before him or 


ſome other Juſtice to give an Account how he came by 
them, and further to abide ſuch Order as to Law apper- 
tains: But a general Warrant to ſearch all Places, is not 


| ſafe or ſtrictly lawful. 2 Hale's Hit. P. C. 113, 114. 


A Juſtice may make a Warrant to bring a Perſon 
before him only, and it will be good ; though it is 


uſual to bring Offenders before him, or any other Juſ- 
tice of the County, &c, If a Juſtice grants any War- 


rant beyond his Authority, the Officer muſt obey ; 
but not if it be where the Juſtice hath no Authority: 
Juftices may not intermeddle with Property; if they 
do, it is actionable. But Juſtices of Peace may make 


and perſwade an Agreement in Petty Quarrels and Brea- 


ches of the Peace, where the King is not intitled to a 
Fine: Tho! they may not compound Offences ; or take 
Money for making Agreements. 5 Reg. 60. Ney 103. 
3 Salk. 217. 

Juſtices ſhall not be regularly puniſhed for any Thing 
done by them in Seffions as Judges: And if a Juſtice 
of Peace be ſued for any Thing done in his Office, 


he may plead the general Iſſue, and give the Special 


Matter in Evidence; and if a Verdict goes for him, 
or the Plaintiff be nonſuit, he ſhall have double Coſts. 
But Juſtices of Peace may be indicted for taking Mo- 


ney, or any corrupt Practice: And if a Juſtice of 
Peace is guilty of any Miſdemeanor in his Office, In- 


formation lies againſt him in the King's Bench where he 
ſhall be puniſhed by Fine and Impritonment. Alſo for 
Contempt-of Laws, &c. Attachment may be had againſt 


Juſtices of Peace out of the King's Bench, on Motion 


of the Attorney General, &c. 1 Keb. 727. Std. 
7. 


relates to Alehouſes, Apprentices, Artificers, Badgers, 
Bail, Bakers, Bankrupts, Baſtards, Behaviour, Brewers, 
Bricks and T iles, Bridges, Buggery, Burglary, Burials, 


Burning of Houles, Butchers, Callico, Candles, Car- 
riers, Certiorari 1 Church and Church-wardens, Clip- 


ing 


The particular N of Juſtices by the Statutes 
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ing and Coining, Clothiers, Coals, Coffee, Conſta- 
bles, Conventicles, Corn, Cottages, County-Courts, 
Curriers, Cuſtoms, Deer-Stealers, Diſſenters, Diſtil- 
lers, Drunkenneſs, Dyers, Exciſe, falſe Tokens, Fe- 
lony, Fiſh, Forcible Entry, Foreſtallers, Fuel, Game. 
and Gaming, Gaols, Goldſmiths, Gunpowder, Hack- 
ney Coaches, Hawkers and Pedlars, Hay, Hedge-break- 
ers, Highways, Hops, Horſe-ſtealing, Houſes of Cor- 
tection, Hue and Cry, Informers, Juries, Labourers, 
Leather, Lights, Lord's-Day, Lotteries, Malt, Non- 
conformiſts, Oaths, Papiſts, Parliament, Perjury, 
Pewter, Plague, Poor, Poſt-Letters, Purveyance, 
Quakers, Rapes, Recognizances, Recuſants, Reli- 
gion, Riots, Robbery, Sacrament, Salt, Scavengers, 
Schoolmaſters, Seamen, Servants, Sewers, Ships, Shoe- 


makers, Silkthrowers, Soldiers, Squibs, Stamp- Duty, 


Swearing, Taxes, "Taylors, Tithes, Tobacco, Trea- 
ſon, Trophy-Money, Vagrants, Victuallers, Wages, 
Warrants, Watch, Watermen, Weights and Meaſures, 


Windows, Wine, W ood-Stealers, Wool, Wrecks, 


Sc. See Nelſ. Fuft. and Modern Fuſt. 


The King, notwithſtanding his Charter to the Mayor 


and others to be Juſtices of Peace within a City, may 
grant a Commiſſion of the Peace eſpecially in that City 
or County, to have Juriſdiction with the Juſtices by 
Charter: And if all the Juſtices of a Corporation are 
concerned in a Force, and will not enquire thereof, 
the next Juſtice of the County ſhall do it; for the deny- 
ing it is a Forfeiture of their Exemption from the 
County. 2 Hales Hift, P. C. 47. Mod. Caf. 
164. Aa 

By Stat. 3 Geb. 2. c. 16. No Perſon acting as a Juſ- 
tice of Peace, ſhall take more than 6 4. for a Warrant, 
and 15. for a Recognizance, and no other Fee ſhall 
be taken by him for any other Act in the Execution 
of his Office, and he fhall take no Fee in any Caſe of 
Felony or Treafon. 

No Clerk to a Juſtice, ſhall take any Fee or Reward 
on pain of forfeiting 40 5. to the Party, who ſhall firſt 
give Information in Writing, within a Month atter the 
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Offence, before any Juſtice or Chief Magiſtrate of any 


City, &c. to be recovered by Civil Bill. 

This Act to be read yearly in open Court at every 
Eaſter Quarter Seſſions by the Clerk of the Peace or 
his Deputy, on pain of 40s. to be recovercd by Civil 


Bill by any Perſon who ſhall firtt ſue for the ſame. 


5. A Conftable is an Officer over a Hundred or in a 


Pariſh, for Preſervation of the Peace; there bring two 


Sorts of theſe Officers, High Conſtables and Petty Conſ- 
tables. 


The Statute of Winc 1 1 3 Ed. 1. c. 6. appoiats 


for Conſervation of the Peace. — Conſtables in every 


Hundred, called High Conſtables; and Continuance 


of Time, and increaſe of People and Offences, hath 


under theſe made others neceſſary in every Town, cal- 
led Petty Conſtables; which are of like Nature, but 
of inferior Authority to the others, and are as it were 
Aſſiſtants to them: Alſo there are other Officers in 
Towns and Pariſhes, as Headboroughs, Tithingmen, 
&c. and where there is no Conſtable, their Duty is the 
fame ; but they ſeem generally to be for particular Bo- 
roughs, Lithings, and Villages. Dalt. 3. 

It is ſaid Conſtables were Conſervators of the Peace 
before Juſtices of Peace were made; but ſome of. our 
Law Books mention that Conſtables were only ſubordi- 
nate Officers to the Conſervators of the Peace, as they 
are now to the Juſtices. In Places where Headboroughs 


are appointed, they arc a Kind of Conſtables, though Z 


Conſtables are the principal Officers; and there are ſome 


Things which a Conſtable has Power to do, that Head- 


boroughs and Tithingmen cannot intermeddle with: 
Indeed in the Abſence of the Co: aſtable, they are chicfly 


to attend the Service of the Office; and in a Town or 
Pariſh, having no other Pariſh Officer, the Tithingman, 


Sc. is in effect the Conſtable of the Place. Dalt. 2. 
Owen 105. 

- Anciently High wad Petty Conſtables were appointed 
by the Sheriff in his Tourn, and ſworn there, as well 
as in the Leet: A Conſtable of common Right is to 
be choſen by the Jury in the Court-Leet; and if he be 

preſent 


Sec. 4. and his Prerogative. 273 
| preſent, and refuſe to be ſworn in his Office, the Stew- 
ard may fine him: If he is abſent when elected, he ſhall 
be ſworn before Juſtices of Peace; and then if fuch 
Conſtable refuſe to be ſworn, and to take upon him 
the Office, the Homage muſt preſent his Ret i{a! at the 

next Ceurt, and there he ſhall be amerced. At the 


Court Leet a High Conſtable may be choſen by the 


Steward, on preſeut ment of the Jury, where Cuſtom 
warrants it; but where ſuch Courts are not kept, or 
there is a Neglect in chuſing him, the Juſtices at their 
Quarter Seſſions may chuſe and ſwear a High Cunſtable: 
And he may be {worn out of Seſſions, by ar am from 
thence. Mich. 21 Car. 1. 1 Salt. 175. Mod. uff 
I 

All Conſtables are appointed yearly. The High Con- 


ſtables are now generally choſen and ſworn by the Juſ- 


tices at their Seſſions; and Petty Conftables and Tithing- 


men, in each 1 Pariſh or Vill, and Choice of 
them properly belongs to the Court-Loet x but they 
may be elected by the Pariſhioners, and ſworn by a 
Juſtice, &c. who on Juſt Cauſe may remove them, 
A Village having no Conſtable, the Juſtices of Peace, 
by Order of deſſions, appointed one to ſerve there 
for Juſtices have always exerciſed a Power of appointing 


Conſtables : And they are Cflicers to the Juſtices of 


Peace, as the Sheriff is to the Court of King's Be ich. 


4 Inſt. 267. I Sall. 175, 176. 


The Perſons elected to this Office ought to be Men 


of Honeſty, Knowledge and Ability; not Infants, Eu- 
naticks, c. and they are to be Men of Subſtance, 
and not of the meaner Sort, alſo ſhall be reſident where 
choſen ; and if they be not thus qualified, upon Com- 
plaint, two Juſtices may appoint other rerſons. But 


Phyſicians, Apothecaries, Se. are excuſed by Statute 


from bearing the Office of Conftable, or other Pa iſh- 
Offices; and Juſtices of Peace, Attornies and Officers 
of the Courts, Barriſters at Law, ©c. are privilcged 
from ſerving this Office; and poor, old, ſick and 
decrepit Perſons, are exempted from it. 8 Kep. 41> 


5 Mod. gb. 2 Hawk, P. C. 63. 
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A Conſtable may make a Deputy; but the Conſta- 
ble is anſwerable for him, and the Deputy muſt be ſworn : 
And Conſtables may appoint a Deputy, or Perſon to 


execute a Warrant, when by reaſon of Sickneſs, &c, 


they cannot do it themſclves. And a Woman made 
Conſtable, by Virtue of a Cuſtom, that the Inhabitants 
of a Town ſhall ſerve by Turns, on Account of their 
Eſtates or Houſes, may hire one to execute the Office 
for her, and the Cuſtom is good. Sid. 355. 2 Hawk, 
63. | | 
The Office of High Conſtable conſiſts in theſe Things: 
He hath the Direction of the Petty Conſtables, Head- 
boroughs and Tithingmen within his Hundred. In ge- 
neral, his Duty is to keep the Peace, and apprehend 
Felons, Rioters, &c. He is to make Hue and Cry 
after Felons ; and take Care that the Watch be duly 
kept in his Hundred; and that the Statutes for puniſhing 
Rogues and Vagraunts be put in Execution. He ought 
to preſent unlawful Gaming, Tippling and Drunken- 
neſs, Bloodſhed, Aﬀrays, &c. He is to execute War- 
rants and Precepts directed to him by Juſtices of the 


Peace; and make Returns to the Seffions of the Juſ- 


tices to all the Articles contained in his Oath, or that 
concern his Office; and he is to iſſue his Precept to the 


Petty Conſtables, to make Preſentments of Offences, 5 
and cauſe them to make their Returns; alſo to prepare 


Liſts of Jurors, levy Gaol-Money, Wc. Dal. . 
28. 


He ſhall return all Victuallers and Alchouſe- keepers 


that are unlicenſed ; and ſuch Perſons as entertain In- 


mates in Houſes, who are likely to be chargeable to 


Pariſhes: He muſt preſent the Defaults of Petty Con- 
ſtables, Headboroughs, &c. that neglect to apprehend 
Rogues, Vagrants, and idle Perſons, Whores, Night- 
walkers, Mothers of Baſtard Children like to be a 
Charge to their Pariſhes, c. And alſo all Defects of 
Highways and Bridges, and the Names of thoſe who 
ought to repair them ; Scavengers that neglect their 
Duty ; ; and all common Nuſances in Streets and High- 
Ways; Bakers who tell their Bread under Weight ; 

Brewets 


a „ &A 4; & © 


Sec. 4. 


and his Prerogative. 


Brewers ſelling Beer to unlicenſed Alehouſes or Victual- 
ling Houſes; Foteſtallers of Markets, Ingroſſers and 
Regrators. Er. 

The Duty and Office of Petty CmiRtabes, in their 
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ſeveral Towns, Pariſhes, Cc. is generally much the 
fame as the High Conftable's in his Hundred: Theſe 
Officers are to keep the Peace; and as Counſervators 
thereof, they may command Affrayers to depart, c. 
and not ceaſing, but maki:.g Reſiſtunce, may put them 
in the Stocks, till they can carry them before ſome Juſ- 
tige, or to the Gaol; and may break into a Houſe to 
ſee the Peace kept; make freſh. Purſuit into another 
County, Sc. They may eommand all Perſons to aſſiſt 
them, to prevent a Breach of the Peace; Juſtify Beat- 
in another, if aſſaulted; and if they happen to be 
killed doing their Duty, it will be taken to be Premedi- 
tated Murder: They may without any Warrant from 
'a Jaſtice of Peace, take into Cuftody any Perſons 
whom they ſee committing a Felony, or Breach of the 
Peace; tho” if it be out of their Sight, as where a 
Perſon is ſciſcd by another, Sc. they may not do it 
without a Juſtice's Warrant. - And a Conſtable can- 
not detain a Man at his Pleaſure, but only ſtay him 


to bring him before a Juſtice, ta be examined and rom- 


2 . 1, 8. 
125. B Leon, 307. 
If any Offence be done, for which the Conſtable 
may arreſt without Warrant, he may convey the Of- 
fender to the Sheriff or Gaoler of the County ; and a 
Conftable by his original Authority, fur Breach of the 
Peace, and ſome Miſdemcanors that are not Felony, 
may impriſon a Min. But ' tis ſafeft and beſt, to bring 
Offenders to a ſuſtice, who, as the Cau'e ſhall require, 
will ei her Bail or commit them to Priſon. Conſtables 
may not Jawtully take up Night- walkers, on bate Zuſpi— 
cion only of their being of ill Fame; it they are not 
found breaking the Peace, or doing ſome lawful Act, 
Sc, 2 Hab Hi, Pl. C. 38, 89, 90. 
One Part of the CGilice of Contta ble is Attendance 
upon Judges of Aſſiſe, Juſtices of Peace at ilwir Gents 
| 1 2 ral 
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ral and Special Seſſions, and other Meetings, to execute 
Warrants, and preſent Offences uponOath; and they muſt 
attend at Courts Let, ard on Coroners, for executing 
Warrants, &c. Petty Conſtables are to execute the War- 


rants of Juſtices, and not diſpute it where the Juſtice 
hath Juriſdiction, and the Warrant is lawful : And be- 


ing \wern Officers, they need not ſhew their Warrants 
when they come to arreſt any one, But if the Juſtice's 
Warrant doth not ſet forth the Special Matter therein, 
it is unlawſul; and if a Juſtice of Peace ſends a War- 
rant to a Conſtable to take up one for Slander, &c. the 
Juſtice haviog no Juriſdiction in ſuch Caſes, the Con- 
ſtable ought not to execute it; if he does, he is liable 
to Action of falſe Impriſonment. 10 Rep. 76. 2 


; Inſt. 291. 2 Danv. Abr. 148. 


As x 4 Conſtable is the proper Officer to a Juſtice 
of Peace, and bound to execute his lawful Warrants; 
if a Warrant be directed to any Conſtable by Name, 


commanding him to execute the ſame, though he is 


not compellable to go out of his own Pariſh, yet he 
may if he will, and execute it in any Place in the Coun- 


ty, and ſhall be juſtified by the Warrant for his ſo do- 
ing; but if the Warrant is directed to all Conſtables, 


c. generally, no Conſtable can make Execution of 
it out of his Precinct, 1 Salk, 175. 


And the Duty of Conſtables under particular Heads, 


extends to Affrays, Alehouſes, Arms, Arreſts, Arti- 


ficers, Bakers, Baftardy, Bawdy- Houſes, Bridges, 
Butter, Buttons, Cariiages, Cattle, Clothiers, Coals, 
Conventicles, Cuſtoms, Deer-ſtealing, Deſerters, Diſ- 
tillers, Diſtreſs, Drunkenneſs, Dyers, Eſcapes, Ex. 
ciſe, Felons, Fiſh, Forcible Entry, Foreſtallers, Game, 
Gaming, Gaol and Gaolers, Gun-powder, Hawkers, 
Hay-market, Hedge- breakers, Highways, Horſes, 


Hue and Cry, Inns, Jurics, Labourers, Land-Tax, 
Malſters, Meafurers, Militia, Night-walkers, Orchards 


robbed, Phyſicians, Plague, Popiſh Recuſants, Poſt- 
Letters, Freſentments, Priſons, Priſoners, Riots, 


Rogues, Robbery, Sabbath, Servants, Shoe-makers, 


Soldiers, Swearing, Taylors, T'ithes, Tobacco, Va- 
| grants, 


K „ on» 2 aa} 
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Sec. 4 


grants, Watch, Warrants, Weights, Wreck, Sc. 
See Comp. Pariſh Officer, 7 Edit. 

Under all which Heads above, the Conſtable's Bufincfs 
is chiefly in ſerving Warrants, making Commitments, 


and levying Penalties, &c. Bar O-der of Juſtices, 


By Stat. 1 Geo. 2 c. The Conſtable of each 
Pariſh before he enters on BR Office, ſhall make Oath 
before a Juſtice of Peace, that he will honeſtly and 


truly perform his Duty in all Things required by this 


Act, &c, on pain of 20s. to be levied as Fines on 
Labourers, and the Juſtice ſhal] give a Certificate there- 
of without Fee; and if any Pariſh is ſo large that one 
Conſtable cannot do the whole Cince, two or MIC 
ſhall be appointed. | 

7 G. 2. g. 12. Every High Conſtable appointed for 


any Barony (except the. City ard County of Dublin,) 


ſhall be appointed by a Preſentment of the Grend Jury 
at the Aſfſes, to be confirmed by the Court, who ſhall 
continue in his Office for one Year after, unleſs ſooner 
removed by Preſentment of ſuch Grand Jury, and at 
the End of one Year tu be diſcharged, provided he has 
duly accounted for the publick Money, and ſhall pro- 


duce to the Grand Jury at the Aſſiſes, a Diſcharge for 


the ſame under the Hand of the Treaſurer. Arrears 
of publick Money due from any High Con®able in bis 
Life Time, may be recovered by the Treaſurer againſt 
his Executor, Cc. in a ſummary Way by Civil Bill 
at the Aſſiſes, though it exceed 20 J.; provided he be 
- ſerved with Summons twelve Days before the Aſſiſes, 


in which Cafe the Defendant ſhall have all cquitable 


Defences, and each Party like, Benefit of Appeal as in 
other Caſes of Civil Bills. Provided ſuch Bill be pro- 


ſecuted within 2 Years after the High Conliable's De- 


ceaſe. 
23 C. 2. c. 14. If any Seneſchal of a Manor, ſhall 
neglect to hold his Leet when it ought, for appoint- 


ing Cetty Conſtables, or if being held, ſhall not ap- 


point them, and if the Sheriff of any County having 
the Appointment of Petty Conſtables in his Tourn. hall 
not hold it when it ought to be held, or it held, there 
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ſnall be a Neglect of appointing Petty Conſtables there- 
in; in every of faid Caſes, or if from any other Cauſe 
no Petty Conſtable ſhall be appointed, the Juſtices of 
Peace for the County at their next Seſſions, are to ap- 
point for that Time, and to ſwear Petty Conſtables be 
the Diſtricts in fuch Tourn or Leet ; and if they neglect 
fo to do, the Judges of Aſſiſe at the next Affiſes, and 
the Judges of the King's Bench in Term for the County 


of Dublin, upon Preſentment of the Grand Jury, ſhall 
appoint and ſwear before any Juſtice of Peace of ſuch 


County, the Perſons named in ſuch Preſentment, into 


the Office of Petty Conſtable for the Diſtricts fo ne- 
glected. 


Provided the Petty Conſtable ſo appointed, ſhall not 


be compelled to ſerve for a longer Time than they would 


have becn obliged to ſerve in Caſe they had been ap- 
pointed in the Tourn or Leet. 
If any Petty Conſtable during the Time of his ſerv- 
ing ſhall die, or remove out of the Diſtrict or Diviſion, 
or be lawtully removed from ſaid Office, in every ſuch 


Cafe it ſhall be lau ful for any two Juſtices to ſwear a 
new Petty Conſtable *till the next Fourn or Leet, or 


in Default of its being held at the uſual Time, or ap- 
pointing a Conſtable 'till the next Seſſions after ſuch 
uſual Time, and in Default of ſuch next Seſſions till 


the next Aſſiſes; at which next Tourn, Lect, Seſſions, or 
_ Alliſes (as the Caſe is) the Sheriff, Seneſchal, Juſtices, 


or Judges may approve of ſuch Conſtable, or if they 


think fir, may appoint auother to ſerve the remainder 
of the Time. 


Every Perſon who ſhalt ferve one Year as High 


_ Conſtable, and ſhall have accounted for the ublick 


Money within his Barony, and be legally diſcharged 
from the Office, ſhall not be compelled by any Grand. 
Jury to ſerve again for ſeven Years next enſuing, and 


if he be app inted by the Preſentment of a Grand Jury, 


1 all not be confirmed by the Judges of Aſſiſe. 


CHAP, 


Se 
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C H A P. VII. S Eer. 1. 
Of Church- Widen: Overſeers of the 
T will not be improper here, to give a ſhort Account 


Highways, &c. 
| the Authority and Duty of Church- wardens, 
Overſeers of the Highways, and Hearth-Money Col- 
lectors. As to the firſt, they are by Common Law, as 
ſoon as ſworn, a Corporation enabled to fue and be ſued 
for the Goods belonging to the Church. hrs Church 
Goods ought to be in their Cuſtody. Lamb. 


They are not capable of purchaſing Lands for the 
Uſe of the Church, except in London, but may pur- 


chaſe Goods: And may have Treſpaſs for ſuch Uten- 
fils taken out of the Church as belong'd to the Pariſh- 
toners, though the Treſpaſs was committed in the Time 
of their Predeceſſors. 1 IA. 3. a. 2 Cro. 532 
They are a Corporation only as to the moveable 
Goods for the Uſe of the Church, but not to have an 
Action for Goods of which they were never Poſſeſſed, in 
which Cafe Chancery only can relieve them. Lamb, 
71. 
If one fits with his Hat on in Time 45 Divine 
Service, the Church Wardens may take it off. A Lawyer 


or Attorney c. being choſen Church Warden may 


have a Prohibition, by Reaſon of their Attendance 
on the Courts. They are to be ſworn by the Ordinary 
@'c. and if he refuſes to ſwear them, a Mandamus 
may compel him ; though they may execute their Office 
betore they are ſworn, 1 Ven. 267. 2 Roll, Abr. 
272. 

Church-Wardens cannot take a Feoffment, a Leaſe 
for Life or Years, or other Fhings that have Contis 


Tx | nuance;. 


— 2 
— 
. — - 


pn: 7 4 
2 —. — 2 * 
7 — £ 2 ZZ" > 
* * — * I NA OR, or 
» 4 ar = _— D 2s; — eee . 
r > e . 
l : 


acts 


— 4 ” ö 
= R 1 P 
— —— — 5 . 2 — 
8 . ns 2 2 — r — Mpeg ns 3 4 — 2 „ = e 
Ar aria - 2 * r . r 9 - * 
r . > — * 
3 3 


2 


bi 

N $1 
A 
1 

* # 
1 


— 
— Wu SPL 

2 

cy 


* - 
_ de as _— 1 - _— * 
. W 


W „* 


r 33 * 
Nr e "EL, L 


= 


— way pe 1 = ; nt; x * SS py 2 2 — 2 n 2 8 3 : : 8 3 
. n A ” a enen N - I RR = 2 
= a on | CEP EG COR ECISTIIETTS 22 — WCG 
* ” c + $4 — — a 


—— 


rr 


FN 
a; 


= \ 
n er — 2 2 . * 

44" ET EY 5 * 4 N TS = — + 
2 e 


. 22 


1 renn 
SES NT => 7 it 

er 8 * 
N Ie Le tt 
N K 


A 


2 __ a OG F 6-2 N 
4 b n 

#145 n 
9 p * * 
a * 


3 
- oe ES 
N FS oat 


i; 


- o - 
\ = —_ —_ — —„—- 
9 © net a * 
— — 5 m4 5 pts _ A oe, ABS. © 2 * — * = A 1 = - —— . 
— 28 " A a = —0 - 1 7 91 =—_ 1 * N "I - 
CES | if e E 5 3 — — — F G 2 _y \ = N 
n 5 1 FR, T — 1 Fr 3 CET 
- EC * A — 2 N he Y A 5 2 — P - TY * 1 oy — — — 2 — N 
, err N * 3 1 8 n 1 FRE TEST as = * 4 g r 
— — * — - 


4 
* * 4 8 
4 * A — = * E _ — _ 
* Arts. — r e - n — — 9 N * 7 rr EOS $I — 
88 . „ = at IX — 1 * 37 · Fc: DON PITS 0 — a rind Ea > n — * * 8 — 
i * n * N gs > wh: es _ 1 
n E22 % UR Eo T hew, * - 
. 8 AAN 7 * — 
0 pod N — 4 - - — 
— 


2% Of Church-wardens, Ge. Ch. VII. 


nuance; neither can they make a Leaſe of Lands 
given to the Uſe of the Church. Finch. ch. 17. 
Lamb. . 

ITbey are a Kind of Corporation enabled to ſue 
for any Thing belonging to the Poor of the Variſh, 
as well as belonging to the Church. They cannot 


fell the Goods belonging to the Pariſh with ut Con- 


ſent of the Ordinary and Pariſhioners. If they waſte 
the Goods of the Church, the new Church- wardens 
may call them to an Account before the Ordinary, 
or bring an Action at Law; and the Releaſe of one 
of the new Church-wardens will be no Bar to the 


Action, and both together cannot Releaſe to the Pre- 
judice of the Church Lamb. 73, Danv, Abr. 


788. 
They muft keep the Body of the Church in Repair, 


and the Seats; as alſo the Mounds of the Church- 


yard; for of commen Right this ought to be done at 
the Charge of the Pariſhioners, though they may by 


Preſcription charge the Repair of the Mounds on a 


particular Parſon, by reafon of his Eftate. The Par- 


fon only may give leave to bury in the Church, but 
the Church-wardens muſt be paid for repairing the 


Floor, if the Grave is made in the Body of the Church. 


it any one claims an Iſle for a Bury ing Place, he 
only mult make good the Pavement. 2 ufd. 489. 1 
en. 27 | 

If Wh falls down, the Pariſhioners are not 
bound to rebuild it, With Conſent of the Miniſter 
the Church-wardens may place the Parifhioners in the 
Seats, reſerving ſtill to the OrdiMary a Power te cor- 
rect the fame, for they are ſuppoſed to act by his 
Aut hority, becauſe he originally has the Diſpoſition of 
all the Scats. 3 /nft. 202. 


Particular Perſons may preſcribe to have Seats, as 


belonging to them by Reaſon of their Eſtates, which 


have been conſtant y repaired by them. One may pre- 
feribe to an Ile in a Church to fit there with his Fa- 
mily and bury there, but then he mult repair it to ſup- 
pot the Chaim. If the Ifle has been uſed to be repaired 

= 
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at the Charge of the Pariſh, the Ordinary may appoint 
whom he pleaſes to ſit there, One cannot preſciibe to 
a Seat, or Priority, or a Place in a Seat in the Body 
of the Church generally, without ſhewing, that he and 
all who lived in his Houſe have immemorially fat there 
and repaired it. And none can claim a Seat by Preſcrip- 
tion as appendant to Land, but it muſt be laid as be- 


longing to a Houſe, in reſpect of the Inhabitancy, tho” 


a Scat in an Iſle may be preſcribed for by an Inhabitant 


of another Paiiſh. 1 I. 122 a. 1 Sid. 361. 

If the Church-wardens erect or add any new T hing, 
either as to the Fabrick of the Church, Utenſils, or 
Church-yard, they muſt have the Conſent of the Pa- 
riſhioners, and if the new Additions are in the Church, 
the License or Faculty of the Ordinary is alſo requiſite, 
for he is the Judge of what is proper and decent there, 
and the major Part of the Pariſhioners cannot conclude 
him. | 
Where the Repairs are neceſſary, and the major 
Part will not conſent, er make a Rate, the Church- 
wardens may repair without their Conſent, upon giving 
Notice of Time and Place to meet. And they are only 
anſwerable for Deceit, not Indiſeretion, if they lay out 
more Money than was needful. 1 Ven. 367. 

The Chancal is to be repaired by the Impropriator, 
unleſs the Vicar is cbliged to it by Compoſition, Ec. 
but a Rectory Impropriate (being a Lay-Fee) cannot be 
ſequeſtered by the Court Chriſtian for the Repair of 
it. 2 Ff. 489. 5 Yew, . 

The Rate for Repairs ought to be laid on every Oc- 
cupier of Lands within the Pariſh, tho' he lives in 
another; but one living in one Pariſh, and occupying 
Lands in another, ſhall not be charged for the Ornaments 
of the Church, or Utenfils, Bells, Repair of Seats, 
Clerk's Wages, c. for the Perſonal Eſtates of the 
Inhabitants are chargeable for every Thing that cannot 
be referred to the Fabrick of the Church, or Repairs 
of the Church-yard, or other Matters concerning the 
Freehold. 5 Kep. 65. 67. 
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1 Hamlet having a Chappel of Eaſe, muſt pay to 
the Repairs of the Mother-church. Fob. 66. | 


The Rates muſt be made with Conſent of the ma- 


jor Part of the Inhabitants or Occupiers of Land; in 


order to which they muſt have Notice of a Veſtry, 
and thoſe who are abſent ard to be concluded by thoſe 


who are preſent. And if no Pariſhioners appear. the 


Church-wardens alone may make the Rate, and re- 
cover it in the Eccleſiaſtical Court, if the Defendant 
cannot ſhew that he is illegally or unequally tax'd in 


reſpect of the Quantity of his Land, as being rated 


for more than he has, or that his Land 1s over rated, 


or that the Rate was needleſs, or that ſome Lands in 


the Pariſh are omitted in the Rate. Pop. 197. 
Thoſe who pay no Church-rates have no Vote, ex- 


| cept the Rector or Vicar; becauſe they having the 
Freehold of the Church and Church-yard in them, 


have a ſpecial Intereft to ſee that Rates be made to 
enable Church-wardens to repair it. A Taxation by 


the Pound Rent is the moſt equitable Way, and not 


according to the Quantity of the Land. 


The Duty alſo of Church-wardens is to preſent or 
certify to the Ordinary &c, all Things preſentable 
by the Ecclefiaſtical Laws which relate to the Church, 


Parſon and Pariſhioners. The Articles delivered to 


the Church-wardens are fer the moſt Part founded on 


the Book of Canons in 1603 and the Rubricks of our 
Liturgy. They are bound to preſent Crimes not on- 
ly from their own Knowledge, but common Fame. 
3 Cro. 291. 1 Ven. 114. A Rector, Vicar, or, in 
their Abſence, a Curate may make Preſentments, but 
they muſt be upon Oath. 2 Lex. 43. 


Church-wardens are at the End of the Yeaz, or 
within a Month after, upon Notice before hand, to 
give an Account of their Receipts and Diſburſements 
to the Miniſter and Pariſhioners, and deliver what 
remains in their Hands to the Pariſhioners, or new 


Church wardens. If they refuſe they may be preſent- 
ed at the next Viſitation, or the new Officers or any of. 
the Pariſh that are intereſted may by Proceſs call them 

to 
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to account before the Ordinary, and there make their 
Exceptions, or the new ones may ſue them by 
Writ of Account at Common Law. 1 Koll. Alr. 
121. 

e Receipts fall ſhort of their Diſburſements, 
the ſucceeding Church-wardens muſt pay what is due to 
them. When their Accounts are allowed by the Mi- 
niſter and major Part of the Pariſhioners preſent, it 
ſhall not be in any one's Power to make them acgount 
again, unleſs ſome Fraud is afterwards diſcovered. "Tho? 
a Pariſh ſtands in two or more Counties, yet the Au- 
thority of Church- wardens is the ſame in every Part 
as if it had been only in one County. 

By Stat. 11, 12, and 13 Fa. I. c. 7. The Conſta- 
bles and Church-wardens of every Pariſh, ſhall yearly 
on Tueſday and Wedneſday in Eaſter Week, call to- 

_ gether a Number of the Pariſhioners, and ale two 
of them to be Surveyors (or Overſeers) of the High- 
ways and Places in their Pariſh leading to any Market 
Town, who ſhall have Authority to order and direct 
the Perſons and Carriages appointed for thoſe Works 
by their Directions, and ſhall take upon them the Exe- 
cution of the ſaid Offices in pain of 10 /. 

The Conſtables and Church-wardens, ſhall alſo appoint 
ſix Days for amending the Highways before the firſt of 
Auguſt following, of which they ſhall give Notice in 
Church the Sunday after Eaſter; which Days the Pa- 
riſhioners ſhall obſerve, and are chargeable as follows, 
viz, Every Perſon for every Plowland he occupies in 
the Pariſh, and every one elſe keeping a Draught or 
Plow, ſhall ſend at every Day and Place appointed ſor 
amendment of the Highways, one Wain or Cart with 
Horſes or other Cattle, and two able Men with Tools, 
c. in pain of 205, for every Draught, and 105. for 
every two Men making Default; and every Houfhold- 
er, Cottager and Labourer able to labour (and being 
no hired Servant by the Year,) ſhall on ſaid fix Days, 
go himſelf or ſend a ſufficient tabourer to work, in 


pen of 2 5. for every Day making Default, if 
ws 
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If the Overſeers think any of the Carriages not need- 
ful, ſuch Perſons who own the ſame, ſhall ſend two 
Men in the Room of ſuch Carriage that Day, in pain 
to forfeit 2 5. for every Man not fent ; and every Per- 
fon and Carriage ſhall bring with them Shovels, Spades, 
Pickaxes, c. and other neceſſary Tools, and ſhall 
work eight Hours a Day (unl-(s otherwiſe licenſed by 
the Overſeers) in fuch Places as ſhall be appointed. 

Then the act lays down particular Rules for repairing 
the Highways, giving the Overſeers Power to carry away 
the Rubbiſh or ſmall broken Stones of any Quarr- lying 
looſe, and to cut and carry away Underwood, the Pa- 
Tiſhes paying the Owners fo much as the Overſcers ſhall 
value the Underwood at, and alſo impowering them to 


dig a Pit in any Man's ſeveral Ground (not being his 
Garden, Orchard or Meadow) where Gravel, Sand, 
&c. is likely to be found, ſuch Pit to be filled up again 


within a Month after, at the Charge of the Pariſhioners, 


on pain to forfeit to the Owners of the Soil 5 J. for every 


Default, to be recovered by Action of Debt. 


Every ene occupying a Plowland lying in feveral Pa- 


riſhes, ſhall be chargeable only in the Pariſh where he 
dwells, and thoſe who occupy ſeveral Plowlands in ſe— 
vera] Pariſhes, ſhall be chargeable in every one of ſaid 


Pariſhes. None ſhall lay the Soil of the fcowring of any 


Ditch in any Highway laiding to a Market own, and 
ſuffer it to lie there fix Months, in pain of 12 4. for 
every Load. 

Juſtices of Aſſiſe i Oyer and Terminer, and Juſtices 
of Peace in their Seſſions, and Stewards of Leets, may 
enquire and determine Offences againſt this Act, and 


aſſeſs reaſonable Fines; and all Penalties ſhall be levied 


by the Overſeers, by Diſtreſs and Sale, as has been 
uſed for Amercements in Leets, and the Money to be 
employed upon the Highways within one Year. 

The Clerk of the Crown or Peace, and Stewards of 
Leets, ſhall make indented Eftreats of all Fines, Ec. 
upon ſaid Defaults, and deliver one Part to the Over- 


feers yearly, fix Weeks after Michaelmas, and the 


Overſcers to have 8 d. lor every Pound by them col- 
lected, 


Sec. I. 
lected, 
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and 13d. per Pound for the Fees of the 


Clerk of the Crown, Clerk of the Peace, and Steward | 


of the Leet. 
2 Ann. c. 6. Any two Juſtices living in the ſame or 


adjacent Barony, may ſummarily hear and determine 


any Offence committed againſt the above AQ, and 


by Warrant may levy the Penalties by Difireſs and 


Sale of the Offender's Goods, to be applied to the Re- 
pair of the Highways, and ſuch Juſtices ſhall account 
for what they ſhall levy at the next Aſſiſes. 

If any Pariſh ſhall neglect chuſing Overſeers, they 
may be proſecuted by Preſentment at the next Seſſions, 
when Overſeers may be appointed for the Year, who 
ſhall have the ſame Power as if choſen purſuant to faid 
Act. 

The Statute of 9g tin. « c. 9. Impowers the Grand 
Juries to aſcertain the Judge of Aſſiſe how the Word 


(Plowland) in the ſaid Stat, of Fac. 1. hall be conſtrued, 


&c. 
The major part of che Pariſhioners may agree to di- 
vide the whole Highway or Keſhes (where the Pariſh is 


too ſmall to repair the Whole in one Year,) and may 


apportion ſo much of ſaid Highways to be made as can be 
finiſhed by the fix Days Work in that Year, and fo 


to continue till the Whole is repaired ; and may agree 


to divide ſuch Proportion according the Proportion of 


Land in each Perſon's Occupation, and ſuch Agreement 


being ſigned by the Majority of the Pariſhioners preſent, 
ſhall be concluſive on' every Occupier of Land ; and 
every Perſon neglecting to repair ſuch Proportion, ſhall 


be liable to ſuch Penalties | as in ſaid Act are im- 


poſed. 
Where a Pariſh has not a Highway thro it, the 


Inhabitants ſhall work in the next adjacent Pariſh or 


Pariſhes, in which there is any conſiderable Highway, 
according to ſuch Proportion as ſhall be ordered by 
Preſentment of the Crand Jury, and confirmed by the 
Judges or Juſtices of Peace, fo as not to exceed the 
kx Days Labour. Provided no Perſona be obliged to 
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#0 above two Miles beyond the Confines of the- Pariſh 


where h-lives, to work at any Highways. 


Where the common Labourers have not fitting Tools 
for repairing Highways, the Juſtices of Peace in Scflions, 


or in Failure thereof the two next Juſtices, may from 
Time to Time, aſſeſs a Sum not exceeding 40s. upon the 


Inhabitants, in ſuch Proportion as they think proper for 
buying ſuch Tools, which ſhall be kept by the Surveyor, 


and delivered over to the ſucczeiling Surveyor, for the 
Uſe of the Pariſh, and not uſed in any other Work; 


the ſaid Sum to be levied by Warrant from ſuch Juſtices 


by Diſtreſs and Sale of Goods. 

The Occupiers of Lands bounded by Highways ahd 
Keſhes, ſhall at their own Charges keep the Ditches 
cleanſed for Water to paſs, and the. Paſſages our of 


ſuch Ditch to the adjacent Lands, and as often as there 


is a Stoppage ſhall open it; and if they refuſe to open the 
ſame within two Days after Notice by the Overſeers, 
they ſhall ſet Labourers to cleanſe ſuch Ditches and Paſ- 
ſages; and if they refuſe to pay ſuch Labourers, the 
next Juſtice ſhall grant his Warrant to a Conſtable, to 
diſtrain ſo much of their Goods as ſhall pay the Labourers, 


returning the Overplus. Provided, not to extend to 


oblige the Occupiers of any Bog thro” which Ditches 
or Toghers have been made, at the Expence of the Pub- 
lick, to ſcower ſuch Ditches. 

Where a Preſentment is made for raiſing Money for 
rep:iring Highways, the Grand- Juries ſhall expreſs the 


Place where ſuch Reparations are to begin, and to 


what continued, with' the Number of Perches, and the 


Breadth of the Cauſe w ays, not to be leſs than nine 


Feet, c. and ſhall at the ſame Time preſent what 
ſhall be allowed for making each Perch; which Money 
they ſhall pay over to the Labourers, and the next Aſſiſes 
or Seſſions, give an Account thereof on Oath to the 

Grand , Jury, with the Names of the Perfons to whom 
paid; which Account being reduced into Writing, and 
allowed of by the Grand Jury, ſhall be kept by the 
Clerk of the Peace of each County; and in Default of 
making ſuch Account, ſuch Overſcer being preſented 


by 
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by the Ga Jury for the ſame, ſhall be committed 
"till he make it. But nothing herein ſhall alter the 
Method preſcribed for raiſing Money by Grand Juries 
by the Acts now in Force. 


18. e. 13. No preſentment ſhall be made for re- 
pairing Highways, Sc. or raiſing Money for that Pur- 


poſe but at the Affiſes, and not at any Quarter Seſſions, 


except for the County, and County of the City of 
Dublin, Overſeers ſhall be appointed on "Tueſday or 
Wedneſday next, after Michaelmas Day every Year, 
and a Veſtry ſhall be then held for that Purpoſe; and 
if the Pariſhioners ſhall then negle& to name them, 
the Grand Jury at the Quarter Seſſions, or if they neg- 
left, the Grand Jury at the next Affiſes may appoint 
Overſeers. 


In every Preſentment, the Gander may appoint 


ſome ſkilful Perſon to be the Surveyor or Director of 


the Work preſented, and allow him ſuch Wages as 
they think fit, not exceeding 25. 6 d. a Day, to be 


raiſed as other County Charges, &c. The Pariſhioners 


in their Veſtry may when they appoint Overſeers, 
appoint alſo a Director with Wages not exceeding 405. 
in any one Year. 


Every Perſon for every Plowland, and every one 


that keeps a Plow, and ſo in Proportion for every Part 
of a Plowland, Draft or Plow (ſo as it be not leſs than 
one fourth Part) ſhall ſend one Cart with two Horſes, 
and two Men, or two Carrs with two Wheels and two 
Men; and where Wheel-carrs are not uſed, three 
| Slide-carrs and two Men, or three Horſes with Creels 
or Cleeves and two Men, to work eight Hours every 
Day during the fix Days, c. 

Every Herd, Graſs-keeper, Shepherd and Bailiff, 
not being a RT Servant living in his Maſter's Houſe, 
ſhall by himſelf or another do the fix Days La- 

bour. 

The Overſeers may appoint the Times and Places 
for the Work to be done, ſo as it be between the laft 
of April and firſt of Auguſt, and the Overſeers ſhall 
by writing under their Hangs directed to the Conkables 


of 
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of the Pariſh, require the ſeveral Perſons therein 
named to attend them to perform the ſix Days Labour. 
And if any Conſtable fails to ſummon them, he ſhall 
forfeit a Sum no: exceeding 205. and every one ſum- 
moned who fhell negleét by himſelf, or a Labourer 
for him to attend and work, &c. fhall forfeit 18. a 
Day; and every one who ought to ſend a Cart, Horſe 
and Horſes, &c, neglecting "fo to do, ſhall forfeit the 
particular Sums mentioned in the Act. Provided, if 
the Overſeers or Director, ſhall agree with any Per- 
ſons to Go a certain Portion of the Work in lieu of 
the fix Days Labour, he fhall be diſcharged from any 
further Work. 

Upon Complaint of a Director, or one of the 
Overſeers to one or more Neighbouring Juſtices of 
any of the ſaid Gffences, and proved, ſuch Juſtices 
ſhall call the Offender before him, and on Default 
of Appearance or Conviction, cauſe the Penalties 
to be levied by Sale of his Goods, and for want of 
ſufficient Goods may commit him to Gaol without 
Bail till he pays the Fine; or ſend him to the Houſe 
of Correction for fourteen Days. Provided, the 
Complaint be made in Forty-eight Hours; and if the 
Director or Overſeers, ſhall negle& to complain with— 
in that Time, they ſhall forfeit 20s. to be levied and 
raiſed as the other Penalties, fo as Proof of ſuch Ne- 
glect be made in twenty Days after. All Highways 


| ſhall be covered with Gravell twelve Feet in Breadth 


at leaſt; and if it appears by the Oaths of two credible 

Perſons, that any Road preſented to be repaired, can: 

not be 10 before the next following Aſſiſes, by the fix 
Days Labour only, the Grand Jury may preſent ſo 
much Money for doing it as ſhall be neceflary over and 
above the Days Labour. 

If the fix Days Labour be not preſented within a 
Pariſh, the Grand Jury at the Aſſiſes may preſent the 
ſix Days Labour io be applied to any other Road, &c. 
out of the Pariſh, ſo as no Perſon within the Parih 
be obliged to go or ſend any Cart, &c. more t an 
three Miles from his Place of abode ; Which Work 

done 
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done out of the Pariſh, ſhall be performed underthe l:ke 
Penalties as if the Work ſo preſented were to be done 
within the Pariſh. 

All Pariſh Tools ſhall be kept in TAO proper Place, 
and ſhall be repaired at the Expence of the Pariſh Over- 
ſeers ſhall at every Aſſes give an Account in Writing 
of what Highways have been repaired in their Diftricts 
ſince the laſt Aſſiſes, c. of the Truth whereof they 
are to make Affidavit before the Judge of Aſſiſe. The 
Treaſurer of the County, ſhall demand from the Clerk 
of the Crown, Copics of all Preſentments made for 1 

repairing Roads, which he ſhall give the Treaſurer 1 


without Fee or Reward, under Penalty of 5 J. and on | ll g 
Refuſal to pay it, Ke ſhall by the next guing Judge of 1 
Aſſiſe, on Complaint and Oath, be committed to the 143 
County Gaol *till he pays the ſame. —_— 

The Treaturer ſhall iflue Orders for levying the Sums N 


— 2 


— nn 
- 7 2 


preſented, which ſhall be collected in the ſame Manner 
as uſual, and paid to the Treaſurer, who ſhall not pay 
it to the Overleer *till the Work be finiſhed, and Oath wp 
made by the Overſeer; but if only Part be done, and 1 
the Whole 25 likely to be finiſhed before the following ! 
Aſſiſes, the I reaſuier may pay the Overſcer ſo much of 5 
the Money as the , ork done amounts to, upon Oath 
made by the Querieer, and Order made thereon by two 
Juſtices, Sc. 1 

No Money ſhall be raiſcd in any County on any Pre- 1 
ſentment at a General Quarter Seſſions (except for Duv- | 
lin) but for the Uſe of the Houſes of Correction, and 
Keepers thereof. 

Any Road that by ſudden Accident becomes fo out 
of Repair, that Paſtengers cannut paſs without Danger, 
two or more Neighbouring Jutiices upon View or Proof 
by two ſubſtantial Perſons, ſhall cauſe it to be amended, 
and by Warrant levy any Sum not CXCecding 405. for | Wy 
doing it, in the uſual Mannec as Money 1s levied: l 

in every County where the Word (Plowland) has 1 
not been aſcertained in purſuunce of 9 A the G. HEY 15 1 
Jury ſhall aſcertain it, and if not afee; tained within 1 
three Years from Ay 1728, the Judges of All © may 134 7,00 
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impoſe a Fine of 100 J. on every County, until the 
Plowlands are aſcertained, to be eſtreated into the Ex- 
chequer, and paid to the T reaſurers, who ſhall apply 


it towards repairing the Highways, Se. I hen direas : | 


of what Breadth the Kozds are to be, &c. Any 
Perſon altering any publick Road, ſhall on Proof before 


the Judge of Aſſiſe forfeit 5/. to be raiſed by Diſtreſs 


and Hale of his Gods; provided ſuch Perſon ſhall have 
fix Days Notice in Wiiting of the Complaint intended; 


which Fine and all other Penalties in this Act, ſhall not 


be eſtrea ed into the Exchequer, but paid to the Teaſu- 
rer to be applicd for repairing the Highways, except the 
1001. on the feveral Counties. At the End of every 


Aſliſes the Clerk of the Crown, ſhall make an Eſtreate 


of all Fines, Sc. and fix a Copy on the Doors of the 
Court-houſe. 

Ail former Laws for amending Highways, e. and 
not already expired, ſball ſtand in Force, except ſuch 
Part as is already altered by this AR, and to extend to 
Counties of Cities, and Counties of Towns, as well as 
other Counties. 

The Grand Juries of the County of Galway may ap- 


ply the ſix Days Labour in Manner therein mentioned, 
ec. 


Provided the ſeveral Grand- Juries may order every. 


Perſon oblized to ſend two Carrs, two Horſes, and two 


Men, or three Carrs and two Men, or three Horſes and 
two Men, to ſend four Men inſtead of faid Carrs, Horſes, 


&c. and ſo in Proportion. 


Millſtones drawn on publick Roads, ſhall be kept 


from touching the Ground, and if otherwife diawn, 


any one may ſtop them, and drive the Horſes to the next 
Pound, and there keep them 'till the Owners provide 
a proper Carriage, or pay to a Juſtice of Feace 5 5, to- 
wards kceping the Road in Repair. 

13 Ge. 2.c. 10. By this Act, a Reward not exceed- 
ing 5 J. ſhall be given to every Watchman or other 
Perſon who thall apprehend any Robber, for which 
Death by Law ought to be inflited, to be . by 
Preſcntment of the Grand- - Jury. 


The 
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The Grand Jury at the Requeſt of any Perſon by 
Preſentment, may point ot and aſcertain the Places 
where any new Road ſhall be carried in as direct a Line 
as poſſible, of ſtatutable Breadth, from Market T own, to 
Markt Town in the ſame County. 

Provided ſuch new Road ſhall not be carried thro? 
an Ground built upon, or any Garden, Orchard, Yard, 
planted Walk, or Avenue to any Houſe, 


The Owner or Occupier of ſuch Lands, thro? which 


the Road is to be carried, may traverſe ſuch Preſent- 


ment, which ſball be tried at the next Aſhſes, without 


good Cauſe to. the contrary 3 and the Jury ſhall aſſeſs 


fitting Damages to the Owner, Cc. for their Intereſts 


therein, to be paid by the Perſon or Perfons requeſting 
ſuch Preſentment, on paying of which to the Traverſer, 
or lodging the ſame with the Treaſurer of the County, 
ſuch Perſon may enter on the Work without Interrups 
tion. 


Every Proprietor of bogey, low and marſhy Lands, 


thro' which Roads ſhall be made by the publick Money 
(except Turnpike Roads) ſhall every third Year ſcouer 
the "Trenches, ſo as the Water may freely run off; and 
in default thereof, any two Juftices may ſend him No- 
tice in Writing to ſcour them in fix Months Time, 


Which if not done, they may by Warrant order the 


Overſcers to have them ſeoured, and levy the Value 
of ſaid Work on the Propf ietet s Goods, deductipg 
ſuch reaſonable Charges to the Overſeers as ſaid Juitices 
ſhall think fit, not more than 2s, 67. a Day tor their 
Lime and Attendance. _ 

Any Perſon may take away any Dung. &c. that they 
ſhall find laid in any Highway, and apply it to his own 
| Uſe; and in Cafe any Action be commenced for the ſame, 

the Defendant may plead the General Iflue, and give 
the Special Matter in Evidence, and if a Verdict goes 
for him, or the Plaintiff be nonſuited or diſcontinued, 
the Defendant ſhall have treble Cofts, 

All Hedges of white and black Thorn, Sally, Hazle, 
Furze and Holly, growing on the Sides of Highroads 
(not Turnpike-Roals, ) ſhall be cut, not excec ding hve 
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Foot high by the Owners (except Gardens, Orchards, 
Nurſeries and Hop- yards,) and upon neglect thereof, 
for fourteen Days after Notice in Writing under the 
Hands of the Overſeers, they may cut down the Hedges 
to that Height, and ſhall be paid the Charge by the 
| Owner by Warrant of a Juſtice; and any "Overſeer 
negecting bis Duty ſhall forfeit 10s. to be recovered 
by Civil Bil! Provided ſuch Notice ſhall not be given 
but between the Twenty -ninth of September and twen- 
tieth of February, in each Year. 


The Judges of the King's Bench in Term Time, 


and Judges of Aſſiſe, and Juſtices of Peace at Quarter 


Seſſions, may from Time to Time, order one or more 


Warrants in Nature of an Execution, to. iſſue to the 


High-Sheriff or other Officer authoriſed within the 
Province, where any Perſon or Perſons were made 


Treaſurer, Overſeer, Conſtable or Collector of publick 


Money raiſed by Preſentments of Grand-Juries, im- 


powering ſuch Sherift, Sub-Sheriff, or other Officer 
by Sale of the Goods, or by or out of the Rents and 
Profits of the Lands of any Treaſurer, Overſeer, &c. 
who ſhall not have accounted for and paid ſuch publick 


Money, but are in Arrear, to raiſe and levy ſuch Sums 


as are in Arrear, for the Collecting of which ſuch High- 
Sheriff, c. ſhall have one Shilling in the Pound 


againſt ſuch Perſons, againſt whom fuch Warrant ſhall 
Hue. 


Of Hearth-money Collectors, 


SECT. 2. By Stat.14 and 15 Car. 2. c. 18. Every Houſe 
ſhall be charged with the annual Payment to the King 


for every Fire-hearth and Stoves 2 s. payable yearly at 
Lady Day and Michaelmas. Every Occupier of ſuch 
Houſe, {hall within fix Days after Notice given by the 
Conſtables of every Patiſh, deliver to then a true 
Accounc in Vriung, under their Hands, ofall the Hearths 
in his Houſe, The Conſtables thall by the twentieth 
of DR, yearly require the ſeveral Occupiers to 
deliver 
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deliver to them Accounts in Writing as aforeſaid; and 
upon receipt thereof, or in Default, or if no Occupiers, 
then within fix Days after Notice fixed to the Door, the 
Conſtables ſhall enter into ſuch Houſes in the Day Time, 
and compare ſuch Accounts; and if no Accounts deli- 
vered, to take the Number of ſuch Hearths upon their 
own View, upon pain to forfeit for every Week's Neg- 
lect 40 s. and 40 5. for every falſe Return wilfully made;; 
and the Juſtices at Quarter Seſſions or other Seſſions of the 


Peace after /7ichaelmas Day each Year, may appoint two 


Perſons of Repute to join with the Conſtables in taking 
Accounts of the Hearths, &c. and if they refuſe to 
aſſiſt the Conſtables, the Juſtices ſhall cauſe them to 
be indicted, and upon Conviction impoſe ſuch Fine as 
they think fit not exceedi''g 205. and in ſuch Caſe, 
to receive a Return from the Conflables; and where 
they ſuſpect a fraudulent Return, or where the Con- 
ſtables have no: made full Returns, they are to employ 
fuch Perſons as they think fit to take the Account. The 
Conſtables and others ſo authoriſed, ſhall at the next 
Quarter Seſſions, deliver all ſuch Accounts in Writing 
to the Juſtices, who ſhall cauſe th-m to be inrolled by 
the Clerk of the Peace, and a Duplicate in Parchment 
under the Hands and Seals of three of them, to be re- 
turned into the Exchequer in two Months after, on 
pain that the Clerk of the Peace offending, ſhall forfeit 
to the King 51. for the firſt Month's Neglect, and for 
the ſecond Month loſe his Office, 

The Sheriff of every County, City, &c. to be 


Collectors of the Money, and the Clerks of the Peace 


within two Months after ſuch Accounts delivered to the 
Juſtices, ſhall deliver another Duplicate to the Sheriff, 
under the Hands and Seals of two of them at leaſt; and 
the Sheriffs every half Year by themſelves or ſuch others 
as under their Hands and Seals they ſhall appoint (for 
whom they ſhall be anſwerable) ſhall collect the ſeveral 
Sums from the ſeveral Occupiers of Houſcs, and give 

Acquittances gratis. 
If any refuſe or neglect to pay the Money charged 
on them, the ear” or thoſe authoriſed under lim: 
U 3 may 
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may levy the ſame by Diſtreſs and Sale of Goods; and 
the Sheriff ſhall within two Monchs pay all the Money 
levicd into the Exchequer, with a Lift of ſuch as make 
Default of Payment, where no [Diſtreſs is to be had, 
and to deduct ꝙ 4. for himſelf, and 3 d. for the Clerk 

of the Peace out of every 20s, to be recovered by 

Action of Debt; and the Officers of the Exchequer, 
{hall diſcharge all Perſons paying the Sums charged with» 
out Fecs, and iſſue out Proceſs to levy the ſaid Duties 
upon the FHarty's Goods or Lands in cafe no Diſtreſs can 
be found in the ounty, 

The Revenue ariſing by this Act, ſhall be conſtantly 
paid into the Exchequer, and net be chargeable with 
any Gifts or Penſions, and every ſuch Grants and Clauſes 
of non obſtante therein ſhall be void, and the Grantecs 
{ſhall be Accomptants to the King, his Heirs, Cc. and 
pay back all Sums eceived by pretence of ſuch Grant 

If any be ſ.ed for any Thing done in Execution of 
this Act, they may plead not guilty, and give the Spe- 
Cial Matter in Evidence, and if the Plaintiff be Non- 
ſuit, or a Verdict or Judgment againſt him, the De- 
fendant ſhall recover treble Coſts, 
Where any Increaſe or Decreaſe of Hearths ſhall. 
happen, an Acc ui;t is to be made and inrolled, and a 
Duplicate ſent into the Exchequer, and from thenceforth 
the Occupier of ſoch Houſe ſhall be diſcharged propor- 
tionably, None ſhall be charged for Arrears unleſs the 
Suit be c: mmenced within two Years. 

Provided that none who live upon Alms, and net 
able to get their Living by i.abour, ſhall be charged with 
any Duties impui..d by this Act. FL 

In Caſe two Juſtices of Peace ſhall yearly certify 
their Belie that the Hauſe wherein any Widow dwells 
js not of greater Value than 83. a Year, and that ſhe 
his no Lands or Tenements of her owa of the yearly 
Value of $5. nor any Lands or Goods of the Value 
of 41. in Poſſeſſion; upon ſuch Certificate, ſuch Widow 
fh.1] not be returned by the Conflables, and the Houſe 
for that Year is diſcharged from all Duties, 
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If any Perſon or Bodies Politick, ſhall accept from 
the King any Penſion, &c. out of the Revenue ariſ- 
ing by this Act, they ſhall forfeit double the Value, 
one Moiety to the Uſe of the Pariſh where they live, 
to be recovered by the Church-werdens, and the other 
to ſuch Perſon as will ſue for it by Action of Debt, 
e. 

This Act not to N to charge any private Oven 
or Kiln in any Houſe, or any Hearth or Stove 
within the Site of any College, Hoſpi:al or Alm(- 
houſes, 

The Occupiers only and not the Landlards ure 
chargeable by this Act with the Hearth money. No 
Perſons. indebted. for the ſaid Duties ſha!l be privileged 
as Debtors to the King to ſue anv in the Exchequer, 
or A009 any Debt to the King to ſatisfy the ſame. 
and 18 C. 2. c. 18. Whereſoever any Returns 
of . are mode to anv Jaſtice of Peace, they or 
any one of them ſhall examine the Perſons upon Oath 
concerning their faithful afting therein. If any Owner 
or Occupi-r ſhall in his account omit any Hearths, 
he ſhall for every one omitted forfeit 45. andif any 
Conſtable or other Perſon joined with him in taking the 
Account, ſhall mak- Default in giving Notice as by 
the former Act is required, or to deliver ſuch Accounts 
in Writing taken by their View to the Juflicæs at 

Quarter Scflions, every ſuch Perſon ſhall forfeit 405. 
to be recovered by Action of Debt, &c, one Moicty 
to the King, and the other to him who will ſue. 

The Chancellor, Treaſurer, Vice Treaſurer, and 
Baron: of the Exchequer or any of them may make 
ſuch further Allowance to the Clerks -f the Peace, &c. 


for their Pains, beſides what is allowed by the former 


Act, as they ſhall think fir. The Lord Lieutenant, 
c. and Council may appoint ſuch Officers as they 
think fit to receive the ſaid Duty, and for examining 
the ſeveral Rolls, Certificates and Returns to be made 
into the Exchequer, and to take Abſtracts thereof with- 
out any Fee, and being accompanied with the Con- 
ſtable or proper Officer, &c. to enter in the Day 
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Time into any Houſe, and ſearch for any more Hearths 
than were formerly returned; and if they find an 

Variance, the Officers and Conſtables ſhalt certify the 
ſame to the Clerk of the Peace, and return a Duplicate 
to the Exchequer; and the Officer ſo appointed by the 


Lord Lieutenant, &c. ſhall have Power to collect the 


ſaid Revenue and all Arrears thereof. 

Aſter ſuch Appointment of ſuch Officers, and Notice 
given to the Sheriff of every County, the Duty ſhall 
be paid him on Demand by bim or his Deputy, at the 
_ Houſe or Place where it ſhall grow due; and in Cafe 
of Refuſal, then with the Aſſiſtance of the Conſtable, 
Sc. in the Day-time to levy it by Diſtreſs and Sale of 


the Party's Goods, reſtoring the Overplus over and above 


ſach Deputy and neceflary Charges (not to exceed a fourth 


Part thereof) and if the Conſtable or other Officer re- 


fuſe or negleR to give his Aſſiſtance, to forfeit 4o 5. 
to be recovered and divided as aforeſaid. 

No Owner, Ce. of faid Hearths ſhall be charged 
for ſaid Duty or Arrears after the Space of two Years, 
nor for any Arrears that ſhall not appear upon Record 

in the Exchequer. And the Officers that ſhall be fo ap- 
pointed to collect the Duty, ſhall pay it into the Exche- 
quer, by the End of Hilary Term yearly or thirty Days after. 
| + None to be employed as aforeſaid unleſs they firſt give 
Security to the King before a Baron for the true collecting 
and paying ſaid Revenue, and take an Oath for the 
faithful Execution thereof, &c. under pain of being 
diſable to execute the Employment, and upon Convic- 


tion of ſuch Crime to render treble Damages to the Party 


rieved, and ſhall ſign Acquittances without Fee. 
If any ſhall fraudulently ſtop up, deface, cover or 


conceal any Hearths, &c. and it be proved by the Par- 


tv's Confeſſion or upon Oath, he f}.all pay Double the 
Val e of th Duty, to be levied as foreſaid. And if 
ary iff-rence ariſe about taking Diſtreſſes or levy ing 


Monevs, tt ſhall be finally det- Fine by one or more 


UNLCES near adjuining, and they and other the King's 
mers are ta Aſſiſt ſuch Officers as aforeſaid for col- 


lectung laid yr ſuch Otticers ſhall pay to the Clerks 
_ 
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of the Peace all ſuch Allowances as by this and the 


former Act are allowed; provided that until the 
Lord Lieutenant &c, and Council ſhall appoint ſuch 
Officers to Act, all former Officers ſhall continue to act 
according to their ſeveral Powers. 

The Lord Lieutenan- „Oc. and Council may, from 
Time to Time, appoint ſuch as they think fit to execute 
all the Mitters appointed by the former Act, or this 
to be executed by any Juſtices or Clerks of the Peace; 
and after ſuch Appointment all other Perſons not thereby 
appointed, are diſcharged from acting in the Pre- 
miſſes. | | 

No Houſes or Edifices within the Site or Precinct of 
any Cathedral or Collegiate Church, ſhall be diſcharged 
of the ſaid Duties. All Ovens in Bakers Houſes. and 
in Taverns, Inns and Victualling Houſes, and all Kilns 


in which Malt or other Grain, ſhall be dried to be ſold, 


ſhall be conſtrued to be publick Ovens and Kilns, and 


| ſhall be charged accordingly, and all other Ovens 


and Kilns, ſhall be accounted Private ones, and not 
charged. 


The ſaid Duty by this and the former AQ, ſhall be 


paid yearly on every tenth of January at one Payment; 


and all Returns by Occupiers of Houſes ſhall be de- 
livered in to the Conſtables, c. before the tenth ot 
November yearly; and. the Conſtables, &c. are to 
give them Notice by the third of November yearly, to 
deliver in ſuch Accounts of their Hearths as by the for- 
mer Act is directed. 

All Houſes wherein Fires are made, ſhall be deemed 
to have two Hearths until ſuch Time as there ſhall be 
one or more fixed Hearths with a Chimney or Chimnies 
placed over the ſame. 


CHAP. 
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298 Of Publick Offences. Ch. VIII, 


CHAP. VIII. Sr. 1. 


O publick Offences committed againſt the King 
and the * and their Funiſhment. 


N Offence is a Crime or Fault laid to a Man's 
Charge, which may affect the Life, Fortune 
or P \:\hons of another; or it is an Act ee ee 
againſt a Law, and puniſhable by it: And Offences 
are various and many; but the moſt com. mon and pub- 
lick ones are theſe, 


1. High Treaſon. 6. Robbery, 
2. Petit Treaſon. 7. Rape. 

3. Murder, Crimes J 8. Sodomy. 

4. Felony. wy Forgerv, 

5. Burglary. Eto, Perjury, Sc. 


Treaſon is defined to bi an Offence combine ; 
againſt the Security of the King and Kingdom: 
At Common Law there were different Opinions con- 
cerning High Treaſon, and before the Statute 25 Ed. 

it was a very uncertain Crime; for the killing 
of the King's Brother, or even his Meſſenger, was 
taken to be included in it; ſo when Acts tended to 
diminiſh the Dignity of the Crown, and where a 
Man orew popular, this was conſtrued to be incroach- 
ing Royal Power, and held to be Treaſon : But ſince 
the making that Act there can be no Conſttuctive 
Treaſon: 1 Hawk. 34. 

The Treaſons by the above- tea Statute 1 
ſhall divide into, 


1. High | 


1. Of Publick Offences. 299 


1. High Treaſon againſt the King and Queen's 
Perfon, Cc. and the Crown, 

2. Treaſon in Levying War againſt the King 
in his Realm. 

3. By Adhering to the King's Enemies, within 
the Realm, or aiding them elſewhere. 


4. In violating or deflowering the Queen, or the 


King' ; eldeft Daughter. 


5. By Counterfeiting the King's Great or Privy 
Scal, or his Money. 


1. By the Statute 25 Ed. 3. c. 2. To compaſs or 
imagine the Death of the King, Queen, or their eldeſt 
Son and Heir, is high Treaſon: Though it muſt be 


manifeſted by ſome Ouert-Act; as by providing Arms 


to do it, conſulting to levy War againſt him, writing 
Letters to excite others to join therein, aſſembling Per- 
ſons in order to impriſon or depoſe the King, or to get 
him into their Power, c. theſe Acts are ſufficient to 


prove that one compaſſcd or imagined the Death of the 


King, and to make a Man guilty of High Treaſon. 
3 1njt, 6, 12. 

It was formerly held that compaffing by bare Words, 
is not an Overt-Act to make this Crime Freaſon; but 
it hath been adjudged, that Words are an Oveit-Act: 
Such deliberate Words as ſhew a direct Purpoſe againſt 
the King's Life, will amount to an Overt-Act of com- 
paſſing or imagining the King's Death; tor as the com- 
paſſing or imagining the Death of the King i is the Trea- 
ſon, Words are the moſt natural Way of expreſſing the 
Imagination of the Heart, and may be good Evidence 
of it: And any external Act, which may be a Mani- 
feſtation of ſuch Imagination, is an Overt-Act. But 
if Words are ſet down in Writing, and kept privately 
in a Man's Cloſet, they are no Overt- Act of 'I reaſon, 


except the Words are publiſhed. Cro. Car. 242. I 


Hawk, P. C. 40, 41. Mel. 20. 

Words of Perſuaſion to kill the King, are Overt-Acts 
of compaſſing his Death; and it is held, that he who 
mad by Force to preſcribe Laws to 18 King, and 
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to reſtrain him of his Power, doth intend to de- 
prive him of his Crown and Life; that if a Man 
be ignorant of the Intention of thoſe who take up Arms 
againſt the King, if he joins in any Action with them, 
he is guilty of Treaſon : And that the Lau judges every 
Rebellion to be a Plot againſt the King's Life, and a 
Depoſing him; becauſe a Rebel would no! ſuffer that 
King to Reign and live, who will puniſh him for Re- 
bellion, Moor 620. 2 Salk. 63. | 
Under the Head of compaſſing and imagining 


the King's Death, Intention of Treaſon proved by 
Circumſtances is puniſhed as High Treaſon ; and Men's 


Actions are governed by their Intentions, &c. 3 Mod. 206. 

2. To levy War againſt the King in his Realm is 
High Treaſon, by the Statute of Ed. III. and was ſo 
at Common Law. But as in Caſes of Treaſon, there 


muſt be an Overt-Adt; a Confpiracy or Compaſſing 


to levy War is no Overt-Act, vuleſs a War is actual- 
ly levied; though if a War be levied, then the Conſpi- 
rators are all Traitors, altho* they are not in Arms: 
And a Conſpiracy to levy War, will be Evidence of 
an Overt-A& for compaſſing the King's Death; but 
if the Charge in an Indictment be for levying War only, 
it muſt be proved that a War was levied, to bring the 
Offender under this Clauſe of the Statute. 3 It. 8, . 
14. 


Perſons raiſing Forces for any publick End or Purpoſe, 


and putting themſelves in a Poſture of War, by chuſing 

Leaders, and reſiſting Conſtables. or the Guard, c. 

is High Treaſon: And thoſe who make an Inſurrection 
in order to redrefs a publick Grievance, whether it be 
a Real or Pretended one, are ſaid to levy War againſt 
the King, though they have no direct Deſign againſt 
his Perſon. Where great Numbers by Force endeavour 
to remove certain Perſons from the King, or to lay 
violent Hands on a Privy Councellor, or revenge them- 
ſelves againſt a Magiſtrate for executing his Office; or 
to deliver Men out of Priſon, or reform Religion or 


the Law, to pull down all Bawdy-Houſes, or throw 


down all Incloſures in general, &c. theſe Acts will be 
High 
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High Treaſon: But where a Number of Men riſe to 


remove a Grievance to their private Intereſt ; as to pull 


down a particular Incloſure, &c. they are only Rioters, 
Sid. 358. 5 Inſt. 9. | Kel. 75. 1 Hawk. 37. 

If two or more conſpire to levy War and one of them 
alone raiſes Forces; this ſhall be adjudged Treaſon in 
all. And not only ſuch as directly revel and take up 
Arms againſt the King ; but alſo thoſe who in a violent 
Manner withſtand his lawful Authority, or attempt 
a Reformation of his Government, do levy War againſt 
him: And therefore to hold a Fort or Caſtle againſt the 

King's Forces; to keep together armed Men in great 
Numbers, againſt the King's expreſs Commands, have 
been held Treafon, Dyer 98. 3 Inf. 10. 
But if where a Rebellion is broke out, Perſons join 
themſelves to Rebels, &c. for Fear ef Death, and re- 
turn the firſt Opportunity, they are not guilty of this 
Offence. Kel. 70. 

3- To adhere to the King's Enemies within his 
Realm, or give them Aid in the Realm, or elſewhere, 
is Treaſon by the Statute: Here Adherence may be 
proved by giving the King's Enemies Comfort or Relief, 


or being in Counſe] with others to levy any ſeditious 


Wars; and the Delivery or Surrender of the King's 


Caſtles or Forts, by the Captains tnereof to the King's 


Enemy, within the Realm or without, for Reward, 
Oc. is an Adhering to the King's Enemies, and High 
Treaſon by 25 Ed. i, 


It has been adjudged, that Adhering to the King's 


Enemies is an Adhering againſt him; and this Adhering 
to the Enemies of the King out of the Realm will be 
Treaſon: One who was beyond Sea, baving ſolicited 
a foreign Prince to invade the Kingdom: was held guilty 
of High Treaſon, and triable by the Stat. 25 E. 3. 
But Adherence out of the Ream muſt be alledged in 
ſome Place in England, or Ireland. 3 1 TH 10. 

H. P. C. 14. Dyer 298. | 
Subjects of the King, in open War, or Rebellion, 
are not the King's Enemies, but Traitors; and it a 
Subject join with a foreign Enemy, and come ial 2 2 = 
and 
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land with him; if he be taken Priſoner, he ſhall not 
be ranſomed, or proceeded againſt as an Enemy, but as 
a Traitor to the King: But an Enemy coming in open 
Hoftility into this Kingdom and taken, fhall be either 
executed by Martial Law, or ranſomed ; for he cannot 
be indicted of Treaſon, becauſe he never was within the 
Allegiance of the King. 3 Inſt. II. 

When one knows that another hath committed Trea— 
fon, and doth not reveal it to the King, or his Privy 


Council, or ſome Magiſtrate, that the "Offender may 


be ſecured, &c. it is High Treaſon by our ancient Law: 
But there muſt now be an Aſſent to ſome outward Act, 
to make concealing it Treaſon. 3 It. 128, 

4. To violate and deflower the King's Wife, or eldeft, 
Daughter unmarried, or the Wife of the King's eldeſt 
Son, are Treaſon within the Statute of King Ed. III. 
Alſo Violating the Queen's Perſon, &c. was High Trea- 
ſon at Common Law, becauſe it deſtroyed the Certainty 


of the King's Iſſue, and conſequently raiſed Contention 
about the Succeſſion. H. P. C. 16. 


Not only Violating the Queen Conſort is High Tick 


ſon, but alſo her yielding and conſenting to it is Treaſon 
in her; but this doth not extend to a Queen Dowager: 

So likewiſe Violating the Wife of the Prince, is Treaſon 
only during the Marriage. And the eldeſt Daughter 
of the King is ſuch a Daughter as is eldeſt not married 
at the Time of the Violation, which will be Treaſen. 
although there was an elder Daughter than her, who 
died without Iſſue; for now the elder alive has a Right 
to the Inheritance of the Crown, upon a Failure of 
Iſſue Male. 3 Inſt. g 

The I 550 28210 the Queen? s Life, mentioned 
in the Statute, muſt. be alſo during the Coverture 3 
ibid. 

5. To counterfeit the King + Great Seal. Privy Seal, 
or his Money ; or bring falſe Money into this Kingdom, 
counterfcited like the Money of England, to make Pay- 
ment therewith in Deceit ot the King and his People, 
meſe are High Treaſon by the Statute of Ed. 3. 
. n As 
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As to counterfeiting the King's Seal, it was Treaſon 

by the Common Law; and the Statute 25 Ed. 3. 
mentions ouly the Great Seal and Privy Seal; for the 
Counterfeiting of the Sign Manual, or Privy Signet, 
is not Treaſon within that Act; but an Intent or going 

about to counterfeit the Great Seal, if it be not actually 
done, is not Treaſon; there muſt be an actual Coun- 


terfeiting, and it is to be like the King's Great Seal, 
3 Inft. Iz. H. F. C. 18. 


And = fixing the Great Seal to a Patcnt, without 


Warcant, or raling any thing out of a Patent, and 
adding new Matter therein; or taking off the Wax im- 
preſſed by the Great Seal from one Patent, and fixing it 
to another, are not within this Law: But here, tho' 
this be not a Counterfeiting, it has been adjudged a Miſ- 
priſion of Treaſon of the higheſt Degree. 1 Inſt. 16. 
Kel, 80, 


At Common Law, Forging of the King's Money 


was Treaſon; as Counterfeiting it is by the Stat. 2 5 
Ed. 3. And as thoſe Perſons that coin Money without 
the King's Authority, are guilty of Treaſon ; ſo are 


thoſe who have Authority to do it, if they make it of 


greater Alloy, or leſs Weight, then they ought. In 
caſe of bringing counterfeit "Money into this kingdom, 
it muſt be actually counterfeited, according to the 
Likeneſs of Engliſh Money, and is to be knowingly 
brought over from ſome foreign Nation, not from any 
Place ſubject to the Crown of England; and muſt 
be uttered in Payment. 3 1. 17. H. P. C. 20. 

By Stat. 10 H. 7. c. 21. If any Perſon of Malice 
prepenſe, do kill or murder, or procure any other to 
murder any of the King's Subjects in this Realm, he 
ſhall be deemed a Traitor, attainted of High Treaſon 
as if it had been againſt the King's Perſon, and the 
Chief Lords ſhall have their Eſcheats and Forfeitures. 

The Right of others is ſaved, and the Right of the 
Traitors Wives to their own Tanks and Jointures. 


N. B. There is no ſuch Act as this ia £ gland. 
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28 H. 8. c. 7. If any Rebelliouſly withhold from 
the King any of his Fortrellts, Sc. or any of his hips, 
Ordnance, Artillery, &c. and de not -give them up 
within fix Days after being demanded by open Procla- 
mation under the Great Seal, the Offenders, their Aiders, 
Oc. ſhall be adjudged Guilty of High Treaſon. 


If any of the King's Subjects. D-nizens, or others do 


commit out of che Limits of this Kingdom any ſuch 
Offences, it ſhall be inquired and preſented by the 
Oath of twelve Men, upon Evidence in ſuch County as 
the King by Comiſſion ſhall appoint, in like Manner as 
Treaſons committed within the Kingdom are; and 
upon every Indictment found of any ſuch T reaſons and 
Certified into the King's Bench, ſuch Procceding ſhall 
be made againſt the Offenders, as if the Treafons had 
been committed here; and all Proceſs of Outlawry made 
here againſt any Offenders reſiding out of the King- 


dom ſhall be as effectual as if they reſided here at the 


Time of ſuch Outlawry pronounced. All Offenders 


lawfully convicted ſhall forfeit to the King all ſuch 
Lands of Inheritance in uſe or Poſſeſſion in England or 


_ elſewhere within any of the King's Dominions at the 
Time of ſuch Treaſon or any Time after; faving to all 
others their Heirs, &c. (other than ſaid Offenders and 
their Heirs) all ſuch Right, Titles, &c. they had at the 
Day of committing ſuch "Treaſon or any ume be— 
fore. 

This Act was firſt made in England. 6 II. 8.6 
13. And vide theſe Authorities in Law upon the 
Conſtruction of the. ſeveral Clauſes therein, Dix. 


Anders. 262. Dy. 300. 360. 4 Inſt. 42. 30. 10; 
9 Co. 140. 7 C. 33. 2 Roll. 318, &c. Plow, 
552. Ge. 303. I Leon. 3 


2 Aim. c. 5, If any Perſon ſhall endeavour to 


hinder the next in Succeſſion to the Crown (as the ſame 
1s limited by the Engliſb Acts of Parliament. 1 V. 
and M. c. 2. and 12. V. 3. c. 2.) From Succeed- 
nig after the Queen s Deccalc to the Crown of England 

and 
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and Dominions thereto belonging; and the ſame ſhall 


Maliciouſly, adviſedly and directly attempt by any 
Overt Act, every ſuch Offence is adjudged High 


Treaſon, and the Offender his Abetiors, Ce. tall 


ſuffer Death and all Forfeitures as in Caſes of High 
Treaſon, 

If any Perſon, a Native of this Kingdom, ſhall offend 
contrary to this Act in any Parts beyond the. Seas, or 
on the High Seas, he ſhall be tryed in ſuch County as 
the Queen, Sc. by Commiſſion under the Great Seal 
{hall appoint. 

SECT. 2. Petit Treaſon is where one out of Ma- 
lice takes away the Life of a Subjc&t to whom he owes 
ſpecial Obedience; and is called Petit Treaſon, in re- 
ſpect to High Treaſon, which is againſt the King: It 
may be committed where a Servant Kills his Mater 3 
Wife her Huſband, or a Secular oer Religious Perſon 
killeth his Prelate or Superior, And Aider:, Abettars 
and Procurers are within the Act: But it the Kil— 
ling is upon a ſudden falling out, or Se Defendendo, c. 
it is not Petit 'I reaſon. 25 Ed. 3. c. 2. 3 Inf. 20. 
. F. C. 4. 

This is a Crime committed againſt the Head, tho? 

not againſt the Supreme Head; and if a Servant kills 
his Miſtreſs, or the Wife of bis Mifter, ſhe is Maſter 
within the Letter of the Statute, and it will be Petit 
Treaſon. A Servant intendins to kill his Maſter, 
laid in wait for that Purpoſe while he was his Servant, 
but did not do it "till he bad been a Year out of his 
Service; it was adjudged Petit "Treaſon: And if a 
Servant procure another Perſon to Kill his Maſter, and 
he kills him in the Servant's Preſence ; this is Petit 
Trea on in the Servant, and Murder in the other; 
but if the Servant be abſent, he will be only acceffary 
to the Murder. 3 Inſt. 20 Moor. 91. H. P. C. 

FIR 1 | 
If a Wife and a Stranger kill the Ruſbind, it is Pe- 
tit Treaſon in the Wife, and Mufder in the Stranger: 
And where a Wiſe, and her Servant couſbite okul 
che Huſband, and the Servant alone in the Witc's 
X Abſcucs 
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Abſence killeth him, it ſhall be Petit Treaſon in both. 
If the Wife procure a Servant to ki her Huſband, 
both are guil'y of Petit Treaſon; and if a Stranger 
procuresa Wite or Servant to k.1! the Huſband or Maſ- 
ter, he may be indicted as acceſſary to Petit Treaſon, 
Dalt. 337. Cromp. 41. Dyer. 128. 332. 0 
A Maid Servant and a Stranger conſpired to rob the 
Miſtreſs, and in the Night the Servant opened the 
Door, and let in the Stranger into the Houſe, who 
killed her Miſtreſs, ſhe lighting him to her Bed, but 
neither ſaying nor doing any Thing, only holding the 
Candle; and this was held Murder in the Stranger, 
and Petit Treaſon in the Servant. Dyer 128. 
By our Law Petit Treaſon implies Murder, and is 
the higheſt Degree thereof: And it is ſaid that in Pe- 
tit Treaſon two Witneſſes are required to the Indict- 
ment; but not to the Trial of it. 2 Hau. 258. 


SECT. 2. Murder is a wilful and felonious Kil- 
ling of a Man upon Malice forethought ; ſo as the 
Party wounded or hurt die within a Year and a Day: 
And if one dies in that Time, through diſorderly living, 
it ſhall be no Excuſe, the Wounds will be judged the 
principal Cauſe of his Death. 3 ſnff. 53. H. P. C. 
fre are many Ways of committing this Crime of 
Murder; as by Weapon, Poiſon, Cruſhing, Bruif- 
ing, Smothering, Strangling, Starving, Sc. which I 

hall here treat of under, 


1. Murder done out of Malice prepenſed. 
2. Manſlaughter or Killing without Malice. 
3. Homicide or Killing Juſtifiable and Excuſa- 

bie. . N 
I. In Murder 'tis Malice makes the Crime; which 
is either expreſs, where it may be evidently proved 
there was former Il will, and the Killing is wich a 
ſedate Mind, and formed Delizn of doing it; or it is 
implied by Law, when one kills another ſudden!y, 
having 
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having nothing to defend himſelf, as going over a Stile, 
and the like. He who doth a cruel and voluntary Act, 


whereby Death enſues, doth it of Malice prepenſed and - 


Forcthought, in the Eſteem of the Law: And if a 
Perſon in cool Blood maliciouſly, and deliberately beats 
another in ſuch a Manner, beyond anv epparent Intent 
of Chaſtiſement, that he dicth; it is Murder by ex- 
preſs Vialice. So where a Man executes his Revenge, 
on a ſudden Provoca ion, in ſuch a cruel Manner, with 
a dangerous Weapon, as ſhews a malicious Intention 
to do Miſchiet, and dcath follows, *tis Malice expreſs, 
from the Nature of the Fact. 3.inft. i. H. . 
47. 49. Kel. 64. 127. 


one lays | Foifon to kill a certain Perſon, and ano- 


ther takes it, and dies; or if having Malice to a Man, 
{ſtrikes or ſhoots at him, but miſſeth him and kills ano- 
ther Perſon; theſe are Murder: And by Poiſoning, 
and where one killeth another without Provocation, 
Malice is implied. If one reſolves to kill the next Man 
he meets, and does kill him, it is Murder, though he 
knew him not; here Malice is implied againſt Mankind. 
Where two Perſons meet and fight, on a precedent 
Quarrel, agd one is killed; or if a Perſon upon a ſud- 
den Quarrel appears to be Maſter of his Temper, and 
kills another, it will be Murder: For when Perſons 
ficht aſter a former Quarrel, it ſhall be preſumed to be out 


of Malice ; and if two Men fall out in the Morning 


and meet and fight in the Afternoon, if one of them 
be killed, this is Murder; their After-mceting is of 
Malice. If two Perſons fight a Duel, upon ſome Quar- 
rel Precedent; and one of them be killed, both Princt- 
pal and Seconds are guilty of Murder, 3 {n/. 5 1, 52. 
Kel. 27. Pliwd. 578. H. P. C. 51. 1 Hawk, 
81. 

A Man being provoked by Words or Geſtures, makes 
a Puſh at a Pei ſon before his Sword is drawn, and there- 
upon a Fight enſues, wherein he who mage the Aſſault 
kills the other, this wil be Murder; but if he had made 
no Puſh 'till the other's Sword was drawn, it wouid 
have buen only Manſlaughter in the Perfon ki ling: And 
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if one upon a Quarrel with another tell him that he will 


not ſtrike firſt, but will give ſuch other a Pot of Ale to 


ſtrike him, and thereupon the other ftrikes him, and 
he kills the other, he is guilty of Murder; this being 
only a Cover to his malicious Intention. Kel. 55. 61. 
„ 

Where a Perſon aſſaults another with Malice, altho' 
he be afterwards driven by the other to the Wall, and 
kill him there in his own Defence, it is Murder in reſpect 
of his firſt Intent: But if the Party aſſaulted fly to the 
Wall, and being ſtill purſued kills the other, it is only 
Manſlaughter in his own Defence. If two having Malice 
fight, and the Servant of one of them, net knowing 
of the Malice, killeth the other, this is Murder in the 


Maſter, and but Manſlaughter in the Servant; though 


when there is a Conſpiracy to kill a Man, but no Malice 
againſt his Servant, if the Servant be ſlain, the Malice 


againſt the Maſter ſhall be conſtrued to extend to his 
Servant, and killing the Servant is Murder. H. P. C. 


47. Kel. 58. 129. Dyer. 128. 
If two or more Perſons come together to do any un- 
lawful Act, as to beat a Perſon, rob a Park, Cc. and 


one of them kills a Man, it is Murder in all that are 


preſent, aiding and aſſiſting, or that were ready to aid 
and affiſt ; all will be ſaid to intend the Murder, and ſuch 
Perſons adjudged to be preſent that are in the ſame Houſe, 
though in another Room, or in the ſame Park, though 
half a Mile off: When Perſons are doing an unlaw- 
ful Act, the Law preſumes Malice; and fo it is if 
Death happens, where ſeveral Perſons intend only a 
Breach of the Peace, &c. 3 Inſt, 56. Dalt. 344. 
Kel, 87. 116. 127. 


in - Cafe any Magiſtrate or Miniſter of Juſtice is 


killed in the Execution of his Office; a Sheriff, Conſta- 
ble or Watchman in doing of their Duty, or any other 
that comes in Aid of the King s Officer; and if a Watch- 
man be killed in ſtaying of Night- walkers, it is faid to 
be Murder: And here a Perſon ſhall not come off by 
alledging that what he did was in a ſudden Affray, Cc. 
Alſo where @ Batliff is killed in Executing a lawtul War- 

| rant, 


ec 
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rant, it is Murder; but if the Bailiff doth that which 
is unwarrantable, as if he break open a Door, or Win- 
dow of a Houſe, c. to make an Arreſt in a Civil Caſe; 
and where he hath no Authority, it is no Murder to kill 
him. 3 Inn. 531. Hel. 60. T2 H. P. U. 46. 
Cro. Fac. 280. Cro. Car. 372. 1 Hawk, 84. 86. 
Killing a Perſon endeavouring to part others fighting, 
though without any Evil Intention againſt him, is Mur- 
der: And it one who ſees a Murder committed, doth 
not his beſt Endeavours te apprehend the M urderer; or 


if where two are fighting and others looking on do not 


endeavour to part them, if one is killed, the Lookers on 
may be indicted and fined. 3 Inſt. 5 3. Woy 50. 

2. Manſlaughter is the EF Rr Killing a Man, with- 
out any prepenſed Malice; as when two Perſons meet, 
and upon ſome ſudden falling out, the one kills the other. 
And this Crime is Felony, but for the firſt Time admits 
of Clergy. 

It muſt be on a ſudden Quarrel, where the Party guil- 

ty doth not appear to be Maſter of his Temper ; by talk- 
ing calmly upon the Quarrel, or afterwards in other Diſ- 
courſe, whereby the Heat of Blood may be preſumed 
to be cooled : Therefore if two Perſons meet together, 
and in ſtriving for the Wall one of them kills the other, 
this is Manſlaughter; ſo it is, if upon a ſudden Occa- 
ſion they had gone into the Fields, and fought, and one 
had killed the other; for all is one continued Act of 
Paſfion, on the firſt ſudden Occaſion. Kel. 56. 3 Iuſt. 
5 I. 54. H. P. C. 48. 


In Manſlaughter, the Killing is to be upon an imme- 


diate falling out, or on juſt Provocation ; and as to Pro- 
vocations, no "Treſpaſs, Breach of a Man's Word, or 


Affront by Words, Cc. will be thought a juſt Provo- 


cation to excuſe the Killing of another; "Though if 
upon ill Words, as calling another Son of a Whore, 
&c. both the Parties ſuddenly fight, and one of them 
kill the other, it will be but Manilaughter ; being done 
in a preſent Heat. And it one upon angry Words aj- 
ſault another, by pulling him by the Noſe, and he that 
3 aflaulted draws his Sword, and immediately kills the 
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other Party, this is only Manſlaughter; for the Peace 
was firſt broken by the Party killed, and here an Indigni- 


ty was offered to the Slayer, from whence he might ap- 


prehend that there might be ſome farther Deſign againſt 
him. If a Man is taken in Adultery with another Per- 


ſon's Wife, and the Huſband preſently kills the Adul- 


terer; it is a juſt Provocation, and makes it Manſlaugh- 
ter. Kel. 55. 131. 135. 1 Hawk. 82. 1 Ventr. 
188. rl | 
if it appears that one hath killed another, it ſhall be 


intended that he did it maliciouſſy; unleſs he can prove 


the contrary, that he did the Fact upon juſt Provocation, 


Sc. And there is a Manſlaughter paniſhable as Murder 
by the Statute made in England, and re-enacted here by 


Stat. 7 WV. 3. c. 11. 1 FJ. 1. c. 8. which ordains, 
that if any Perſon ſhall ſtab another, not having then 
a Weapon drawn, or not ſtriking firſt, ſo that he dies 


within fix Months, although it were not of Malice or 


or Fore-thought, it is Fe.ony without Benefit of Cler- 
gy : But this doth not extend to Perſons ſtabbing others 
by Misfortune, Sc. with no Intent to commit Man- 
laughter; and the Ad relates to the Party only that 
actually gave the Stroke, or ſtabbed the other, and not 


to thoſe who were aiding or abetting. H. P. C. 58. 


266. | 
A Blow given, or Weapon drawn at any Time dur- 


ing the Quarrel, before the Thruſt or Stab, is within 


the Words of che Statute; and drawing out a Piſtol, 
and levelling it at the Party killing, or throwing a Por, 
Bottle, Ec. are within the Equity of the Words, 


not baving a Wiapon drawn + And the Pei ſon flabbing 


muſt be ſpecially indicted upon the Statute, to be ouſted 
of Clergy; though even then i is {id the Jury may 
find M nflaughter generally 3 Lev. 255 266. 

It a van onoots off a Gun in a+ ty, or publick 
Highway, »hich mitt end enger the Lite of ſome Per- 
foi, and one bs Killed. it is Manſlau, hter by the Com- 
mon Law. .nd if a Perfon thiuw a Stone over 2 
Wa in a Piace where Feople often refur', or at ano» 


cvil 
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evil Intention, it is Manſlaughter ; if with an evil In- 
tention to hurt, Murder, A Man ſhoots at the tame 
Fowl of another, which is an unlawful Act, and kills 


a Stander-by, it is Murder: If he be ſhooting at Wild 


Fowl, Hare, &c. and not qualified to keep a Gun or 
to kill Game, *tis Manſlaughter ; and where he is 
qualified to keep a Gun, it is only * 3 
Inft. 56, 57. 

5 There is a Homicide or killing juſtiß fl. ble; ; 2s if 
a Perſon attempt to commit Murder, Robbery, or 
other Felony, a Man or any of his Servants, ma 


lawfully kill him. And wheze one in poſſeſſion of a 


Room in a publick Houſe, kills another who attempts 
to turn him out of it; the Killing the Aſſailant hath 


been held to be Juſtifiable. Alſo if a Woman kill a 


Man attempting to raviſh her, it is juſtifiable to do it 
2 Inſt. 316. H. P. C. 39, Kel. 51. 1 Hawk. 
. | 
| > Phoſe who are engaged in a Riot, Cc. ſtanding ir in 
Oppoſition to a Juſt ce's Command, or lawful War- 
rant, or if Treſpaſſers in a Foreſt, or Park, will not 
ſurrender, but defend them'clves; if a Felon will 
not ſufter himſelf to be arreſted, and refuſes to obey 
an arreſt on lawful Warrant; or if a Felon purſued 
upon Hue and Cry, flies for it; where a Priſoner 
aſſaults thoſe that conduct him to Gaol, or his Gaoler 


in endeavouring to eſcape; or a Perſon arreſted reſiſts 


the Sheriff, Sc. the Killing theſe is juſtifiable: But 
this is underſtood when an Offender on an Arreſt can- 
not be taken without Killing, Cc. 3 Int. 56. 221, 
H. F. G. . Kel. 28. 


The Homicide or Killing excuſable, is where a Man 


kills another meerly in his own Defence; and this muſt. 


be upon an unavoidable Neceſſity, when it is called 
ſe Defendends, Here Malice is not to be coloured 
under, Pretence of Neceſſity, if it be, it is Murder. 


3 Inſt. 220. Bac. Max. 25. 


Trials for Murder are to be in the County where 


the Fact was committed, by the Common Law: 


Though on an Inditment being found againſt a Per- 
| * ſon 
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fon in the proper County; by ſpecial Commiſſion it 
may be heard and determined in any other County. 
And Offenders for Murder, and Acccflaries being in- 
dicted, may be arraigned at any I ime within the Year, 
at the King's Suit; and if the Principal or Acceſſary 


be acquit, yet the Juſtices ſhall not ſuffer them to go 


at large, but either remand them to Prifon, or let them, 
be bailed, until a Year and a Day be out, atlowed for 
an appeal. Cro. Car. 247. 3 Inſt. 27. 8 H. 7. 
E. I. 5 

And an Appeal of Murder is e at the Suit of 
the Subject, brought by a Party intereſted in the Perſon 
killed ; and may be had by the Heir Male for the Death 
of his Anceltor, or by a Wife for the Death of her 
Hufband, &c. 1 Inft. 287. 2 Int. 318. . 

By Stat. 10 Car. 1. c. 19. Where any are feloniouſly 
brack ar poiſoned in one County, and die thereof in ano- 
ther County, or out of the Kingdom, or being fo 
ſtruck out of the Kingdom, die in any County here; 


then an Indictment being found by a Jury of the County 


where the Death happened, Qc. ſhall be as good in Law, 
as if the Stroak, &c, had been m the ſame County 
where he dicd, or where the Indictment is found, and 
x ſuch Death e in any Place out of the Kingdom, 
an Indictment found by a Jury of the County where 
fuch Stroke, Cc. is given, ſhall be as good in Law as 
if the Death had happened in the fame County. 

The Party to whom Appeal of Murder or Manflaugh- 
ter in the Caſe aforeſaid is given, may fue the fame 
in the County where the Party dies; and if he dies 
out of the Kingdom in the County where the Stroke, 
&c. was given, and in both Caſes the Acceſſaries ſhall 
be guilty of the fame. And the Judges before whom 
fuch Appeal is brought within the Year and Day after 
fuch Murder, &c. ſhall proceed againſt the Acceflaries 
in the ſame Caunty where the Appeal i is taken, as well 
concerning the Trial by the Jury of that County, where 
taken upon the Plea of not guilty, as otherwife. 

Where any Murder or Felony is committed in ons 
Gounty, : and oth er Perſons are acceſſaries to it in another 

e 


See. 4. 
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County, or any Place out of the Kingdom, an Indict- 
ment found againſt ſuch Acceſfaries, ſhall be as good in 
Law, as if the principal Offence had been committed 
in the ſame County, where the Indict ment is found againſt 


ſuch Acceſſary. And the Juſtices of Gaol Delivery, 


or Oyer and Terminer, or two of them in ſuch County, 


where the Offence of the Acceſſary was committed, 
ſhall write to the Cos Rotulorum, Clerk of the Crown, 


Sc. where the Principal is convicted, to certify to them, 


Whether he be convicted or diſcharged, who thereupon, 
ſtall certify to the ſaid Juſtices accordingly. 

After ſuch Certificate the Juſtices may proceed a- 
gainſt ſuch Acceſſary in the County where they became 


ſo, in ſuch Manner as if beth the principal Offence, 


and Acceſſary had been committed in the ſame County. 
And if committed out of the Kingdom; an indictment 


found againft ſuch Acceſiaries before the Juſtices "of _ 


Peace, &c. in the County where the principal Offender 
15 tried, ſhall be as good in Law as if the Offences of 
Acceſlary had been committed ' in the ſame County, 
where the Indictment is found. And every Acccflary 


and other Offender ſhall anſwer upon their Arraignments, 


and receive ſuch Trial, Judgment, ard ſuffer ſuch Pains 
and Penalties as in other Caſes of Treaſon, Murder, 
Manſlaughter, or other Felonies. 


SECT. 4. Felony 1 is a Crime committed with a fell, 
fierce or bitter Mind; and was antiently every Capital 
Offence, perpetrated with an evi] Intention : For all 
Capital Crimes by the Common Law came generally 
under the Title of Felony. We now account any Of- 
fence Felony, that is in Degree next Petit Treaſon ; 
and this Crime I ſhall reduce to the Heads of, 


1. Felony by the Common Law. 
2. Larceny and Felony in ſtcaling Goods. 
3. Felonies by Statutes, 


1. Felony by the Common Law, is againſt the Liſe 
of a Man; as Murder, Manſlaughter, Fele de fe, ſe 
Deſendendo, &c. Againſt a Man's Goods, fuch as 

Lar- 
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Larceny and Robberv: Againſt his Habitation, as 
Burglary, Arſon or Houſe burning; and againſt pub- 
lick Juſtice, as Breach of Priſop, Piracy, Robbery, 
or Murder upon the Sea, are F<! »nies puniſhable by 
the Civil Law, and likewiſe by Statute : And Felonies 
are ſaid to be of a publick or private Nature ; hurtful 
to the People in general, or to fome particular Perſons. 
I Tut. 301. 3 loft. 11. 

Where Perſons are to undergo Judgment of Life 
and Member for a Crime, it is Felony, whether the 
Word Felony be mentioned or not. And of Felonies 
in general, there are two Sorts; one which for the 
firſt Offence is allowed Clergy, and another that is 
not; but Clergy is granted where it is not expreſly 
taken away by Statute: And by Statute, all Felons 
are to have Clergy, except for Murder, Burglary, 
Robbery, Horſe- ſtealing, Cc. Rapes and ſtealing of 
Women, Sc. 1 Hawk, 107. Staundf, P. C. 23. 
„ 1 

If a Perſon to whom Goods are delivered, on a pre- 
tended Buying them, runs away With them, it is Fe- 
lony ; and a Gueſt ftealing Plate ſet before him at an 
Inn, &c. ?tis Felony; alſo Perſons who have the 
Charge of Things, may be guilty of Felony. And 
the leaſt Removing of a Thing, in common Artenipts 
of Felony, is Felony, tho? it be not carried off. But 
Things muſt not be of a baſe Nature, or Feræ Nature, 
as Dogs, Deer, Hares, Cc. tho” if theſe laſt are made 
tame, tis Felony to ſteal them; and ſo it is of Tur— 
keys, Geeſe, Poultry, Fiſh in a Trunk or Pond, &c. 
if they are taken away. 3 Iuſt. 308, 309, 310. Raym. 
275. 

25 married Women cannot be guilty of Felony in 
ſtealing the Goods of her Huſband; but if ſhe deliver 
them to an Adulterer, and he receives them, it is Fe- 
lony in him: Andif a Feme Covert commits Felony 
againſt any one in Company with her Huſband, it ſhall 
be preſumed to be done by nis Command, and ſhe 
ſhall be excuſed ; though *tis otherwiſe where the 
Widow ſteals Goods alone. 3 Inſt. 310. E 
| 2 
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2. Larceny is a private Felony, againſt the Goods 
of a Man, in his Abſence; and in reſpect of the 
Thing ſtolen, is either 8 ſmall: Grand Larceny 

a 


is a fclonious Taking and 
Goods of another, above the Value of 124. not 
from the Perſon, or by Night, in the Houſe of the 
Owner; and Petit Larceny is when the Goods ſtolen 
do not exceed the Value of 124. H. P. C. 69. 
The Difference between Grand and Petit Larceny 
is only the Value of the Goods: And if two Perſons 
ſteal Goods to the Value of 13 4. it is Grand Larceny 
in both; and in caſe one at different Times ſteals 
divers Parcels of Goods from the ſame Perſon, which 
together exceed the Value of 12 4. they may be put 
together in one Indictment, and the Offender found 
guilty of Grand Larceny; tho' this is very ſeldom 
done: But on the contrary, the Jury ſometimes, 
Where it is an Offender's firſt Offence, &c, find it 
ſpecially, as they may, that the Goods are but 10 4. 
Value; ſo as to be only Petit Larceny, though the 


Offender be indicted for ſtealing Things of the Value 


of 30 or 40 . 3 lat. r09., H. P. C. 70. Heth 
Rep. 66. | 8 
To make the Crime of Larceny, there muſt be a 
felonious Taking, or an Intent of ſtealing the Thing, 
when it comes firſt to the Hands of the Offender, at 
the very Time of the Receiving. If a Man hath 
Poſſeſſion of Goods once lawfully, though he after- 
wards carry them away with an ill Intention, it is no 
Larceny : Where a Taylor embezzles Cloth delivered 


to him, to make a Suit of Clothes, Cc. it is no Felo- 


ny; nor is it where a Servant goes away with his Maſ- 
ter's Goods delivered to him, which is only a Breach 
of Truft, by Reaſon of the Delivery; but by Statute 
they are to be under 40s. Value: And if Llend a Man 
2 Horſe to go to a certain Place, and he goes there, 
and then rides away » th the Hotſe, it is not Lar- 
ceny. 3 Inſt, 107, Dalt. 367, 369. 5 Kep. 13. 
H. P. C. 61. | N 

8 
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As in theſe Caſes, there is a lawful Poſſeſſion by the 
Delivery 'of the Goods, that extenuates the Offence; 
but if one intending to ſteal Goods, gets Poſſeſſion of 
them by Ejectment, Replevin, or other Proceſs at Law 


unduly obtained; by falſe Oath, Cc. it is a Felonious 


Taking. And a Man may commit Larceny, by tak- 
ing away his own Goods, in the Hands of another ; 
where the Owner delivers Goods to a Carrier, and af- 
terwards ſecretly ſteals them from him, with an Intent 
to charge him for them, c. becauſe. the Carrier had 
a ſpecial Property for a Time. 3 IAH. 108. 64. 110. 
Kel. 43» 44+ Dali. 373. | 

All Felony includes in it Treſpaſs, ſo that if the Par- 
ty offending be guilty of no Treſpaſs in taking the Goods, 
he cannot be guilty of Felony or Larceny in carrying 
them away. 1 Hawk. 89. 

3. Felonies by Statutes, are very numerous, and too 
tedious to mention here, 

By the old Statutes, it is Felony for any 0 one to break Pri- 


ſon, if he is in for Felony ; alſo, to cut eut the Tongue, 
or put out the Eyes maliciouſly of the King's Subjects; 


Hunting in the Night-time, or diſguiſed in Foreſts, 
Parks, or Warrens, is Felony, if he conceals the F 260 
upon his Examination, but being confeſſed, it's only 
Finable; and here a Reſcous of the . of the 
Warrant ſhall be deem'd Felony. So to carry away a 
Wife, Widow, or Maid againſt her Will, having 
Lands or Goods, or being Heir apparent to her Anceſ- 
tors; and the Procurers and Abbettors deemed principal 
Felons. So for any of the King's Servants, to conſpire 


deſtroying the King, any Lord, Privy Counſellor, 


Steward, Treaſurer or Comptroller of the Houſehold, 


being convicted by twelve of ſaid Houſehold before the 


| ſaid Steward, Treaſurer or Comptroller, or two of 
them, who are to determine the Matter according to 


Low: 5 H. 4 e, 5. 1 H. 7+ e, 7. . e 


and 14. 

10 Car. 1. c. 20. By this AQ, if any acknowledge 

any Fine, Recovery, Deed inrolled, Statute, Recog- 
nizance, 


1 nun — —— 
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nizance, Bail or Judgment, in the Name of any other, 
not privy or conſenting, ſhall be adjudged a Felon with- 
out benefit of Clergy. But ſuch Attainder ſhall not 
corrupt the Blood, nor take away the Wife's Dower, 
and the next Heir ſhall inherit. Provided, that this 
Act ſhall not extend to a Judgment, acknowledg'd by 
any Attorney for any Perſon againſt whom ſuch Judg- 
ment 1s had. 

By 9 V. 3.c. 32. If any buy or receive ſtolen Goods, 
knowing them to be ftolen,. they ſhall be deemed Ac- 
ceſſaries to the Felony after the Fact, and puniſhed ac- 
cordingly. If any take away with an Intent to ſteal, or 
embezzle any Chattels, Bedding, or Furniture, which 
by Agreement, they are to uſe, or ſhall be let to them 
to uſe in, or with their Lodging, it ſhall be adjudged 
Larceny and Felony, and the Offenders ſhall ſuffer as 
in Caſe of Feleny. 

2 Ann. c. 12, If any Perſon ſhall be condemned for 
concealing, ſuccouring, or abetting any Tory, Robber, 
or Rapparee, preſented and proclaimed, if the Judge of 
Aſſiſe, before whom he is convict with the Grand- Jury, 
think him a fit Object of Mercy, ſuch Judge after pro- 
nouncing Sentence, may reſpite the Execution, and re- 
mand the Priſoner to the common Gaol. And in Caſe 
any Perſon trading to any of the Plantations, ſhall apply 
to the Judge to have him delivered to him to be tranſ- 
ported, he thall direct his Warrant to the Sheriff in 
whoſe Cuſtody the Priſoner remains, to deliver him to 
ſuch Perſon (if ſolvent) and ſhall enter into a Bond 
of 201. before granting the Warrant, that he will re- 
ceive the Priſoner from the Sheriff or Gaoler, and 
convey him on board a Veſſel immediately bound for 
ſome of the Plantations, and land him there, (Caſualties 
of the Seas excepted,) and to return a Certific: ate thereof, 
from the Governor of the Place, within eightcen 
Months after Date of ſaid Bond, which ſhall be delivered 
to the Clerk of the Peace, in hires Months after, to the 
End the Grand Jury may enquire whether he was tranſ— 
ported, and if it be found he was not, the Bond ſhall 
be returned into the Exchequer to be put in ſult ; and 
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upon a Certifiene of his being landed beyond Seas, the 
Bond ſhall be delivered up to be cancelled, and the She- 


riff or Gaoler on Receipt of the Warren, ſhall deli- 
ver ſuch Priſoner as the Warrant directs, without being 


detained cn any Pretence whatſoever. 

If any Priſoner delivered into the Hands of any Per- 
ſon for Tranſportation, ſhall make his Eſcape, or 
having been tranſported, ſhall return into this Kingdom, 


he may be apprehended by any that know him, and 


committed to the County Gaol "till the next Aſliſes, 


c. and on producing a Certificate or Copy of the Re- 


cord under the Clerk of the Crown's Hand, and an 
atteſted Copy of the Judge's Warrant to the Sheriff, and 


of the Receipt of the Perſon to whom the Priſoner was 


delivered to be tranſported, the Judge of Aſſiſe, &c, 


before whom he is brought (he appearing by his own 
Confeſſion, or by Verdict, to be the Perſon) ſhall cauſe 


him to be executed according to the former Sentence. 


And if ſuch Certificate, Copy of the Record, and at- 


teſted Copy of the Judge's Warrant, c. cannot be 


produced by the next Aſſiſcs, after the apprehending 


of ſuch Priſoner, he ſhall be continued in Gaol *till the 
following Aſſiſes, &c. and if the Certificate, &c. be 
then produced, Warrant for Execution ſhall in open 
Court be awarded as aforeſaid, or in Default thereof, 
he ſhall be acquitted. 

Provided, if any one ſs condemned, ſhall not pro- 
cure ſome Perſon to enter into ſuch Bond for 'Tranſpor- 
tation, &©c. within nine Months after Conviction, the 
next going Judge of Aſſiſe, ſhall iſſue a Warrant to 
the Sheriff for his Execution, 

2 Ann. c. 11. Every Perſon buying or receiving ſtolen 
Goods, knowing them to be ſtolen, or ſhall be other- 
wiſe acceſſary before or after the at, may be proſecuted 
as fora Misdemeanor, by Fine and Impriſonment, alcho' 
the principal Felon be not before convicted, which ſhall 
exempt him from being puniſhed as Acceſſary, if the 
Principal be after convicted. 

If any Harbourer of a Felon, ſhall proſecute any two 
er more ſuch Harbourers, ſo as they be convicted of it, 


ſuch 


A 


I ae: oo 
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ſuch Diſcoverer, ſhall be pardoned for his former Crimes 
of harbouring only. 

9 Ann. c. G. If any one ſhall unlawfully have Carnal 
Knowledge of any Female Child under twelve, though 
with her Conſent, he ſhall be deemed a Felon, and ſhall 
ſuffer without Benefit of Clergy, If any one ſhall 
feloniouſly take away Goods of 5s. Value out of any 
Houſe, Shop, Stable, Coach-houſe or Boot, in any 


Fair or Market, or ſecretly from the Perſon of any 


Man or Woman, or {ſhall feloniouſly ſteal any Cow, 
Bull, Ox, Steer, Heiter, Calf, Sheep or Lamb, a- 
bove 1s. Value, and being found guil:y, or confeſſing 
the ſame on his Arraignment, or not anſwering directly, 
or ſtanding mute, or if he peremptorily challenges above 
twenty Jurors, or be outlawed on that Indictment, and 
alſo every Acceſſary before and after any of ſaid Facts, 
ſhall ſuffer Death without Bencfit of Clergy. Provided, 
where any one is convicted of ſtealing Cows, Bulls, &c. 
not exceeding two, or of Calves, Sheep, or Lambs 
not excecding ten, if the Judge ſhall upon Application 
of the Grand Jury by Preſentment, find him a fit Ob- 


jet of Mercy, he ſhall only be burnt in the Hand, and 


enlarg'd out of Priſon, unleſs the Judge thinks proper 
to detain him there for ſome longer Lime, which he 
may do, not exceeding one Year, 

The Clerk of the Crown or Peace, or their Depu- 
ties, where any one is convicted, ſhall certify a Tran- 
ſcript containing the Effect of ſuch Conviction, and of 
their having had the Bencht of Clergy, Sc. to the Juſ- 
tices of the County, which Certificate being produced, 
ſhall be ſufficient Proof that they were formerly con- 
victed, in the ſame Manner as it the Record was pro- 
duced. Provided, that none who has had the Bencfit 
of Clergy, ſhall have the Benefit of this Act for any 
Felony committed ſince; and none to have the Benefit 
of this more than once. No Woman who ſhall be convict 
ef Felony, or have the Benefit of the Stat. 9 . 3. c. 
32. hall be intituled to it again. 

6 G. 1. c. 12. Þy this Act, where any one has been 
eonvicted of any Offence for which Drath ought to be 


inflict ed 
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inflicted or Tranſportation ordered, or where excluded 
the Benefit of Clergy, and Mercy ſhall be extended to 
them on Condition of Tranſpurtation 3 the Judges of 
Aſſiſe, King's Bench, Sc. may allow them Pardon on 
that Condition, and order a Warrant for Tranſportation; 
and if ſuch r {hall not bein Dublin, or in ſome Sea 
Port which trades to America, the Judges, &c. ſhall order the 
Sheriff to tranſmit them to the next Sea Port trading thit- 
her, and the Magiſtrate ſhall ſecure them *till tranſported, 

the Sheriff firſt giving Security to the other Sheriff, where 
the Offenders are delivered in order to be. tranſ- 
ported, to reimburſe ſuch sums as are diſhurfed for their 
Allowance, which ſhall be afterwards levied: by Pre- 
ſentment of the Grand Jurv on the Body of the ©'oun- 
ty; and after {ſuch Contract, the Offenders, ſhall be 
transferred by the Magiſtrate to ſuch Perſon to be tranſ- 
ported; he entring into a e that they ſhall 
be tranſported, 

The Sheriff who has the Order of Tranſmittal, ſhall 
at the next Aſſiſes or Seſſions, lodge with the Clerk of tlie 
Crown or Peace, a Certificate of delivering ſuch Priſoner, 

If any Perſon ſhall commit any Grand or Petit Lar- 
ceny, or feloniouſly take away Money or Goods, from 
the Perſon or Houſe of another, for which the Offender 
is intituled to the Benefit of Clergy, the Court, if they 
think fit, inſtead of ordering him to be burnt in the 
Hand, or whipt, may have him tranſported for ſeven 
Va; ; and if he retuins inte this Kingdom before that 
Term, he fhal} ſuffer as a Felon. 

Where-ever any one ſhall take Money for helping any 
Perſon to ſtolen Goods, unleſs he apprehends the Felon, 
and gives Evidence againſt him at ihe Trial, ſhall be 
guilty of Felony, in the ſame Manner as if he him ſolf 
ſtole the Goods, in the Manner as the ſame were ſtolen. 

8 1. c. 9. If any Felon, ordered to be tranſported, 
{hall break Gaol, or eſcape before the Expiration of the 
Term, he ſhall ſuffer Death; and he may be tried in 
any County, and the Clerks of the Crown or Peace, 
ſhall certify an Abſtract, containing the Tenor of every 
Convicuon to the Juſtices of the King's Bench, &c. 
which 
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which ſhall be a ſufficient Proof, that ſuch Perſon had 
been before convicted, Sc. 

Where any Murder or Robbery is committed in the 
Streets or Liberties thereto belonging, or in the High- 
way of any County, a Reward not exc-cding 20 l. 


ſhall be given to any one who N ſuch Robber, 


Sc. ſo as he be convicted ; to be raited by es ago 
of the Grand Jury, and levied as Other public v, 
and to be diſtributed between the Perfons cla: 9 55 tk 
Reward in ſuch Proportion as to the judges, &c. ſhall 
ſeem reaſonable. Whocver proſccutes to Conviction 
any one who ſhall take Money to help any Perſon to his 
ſtolen Goods, without bringing the Felon to 'I nal, 
and giving Evidence againſt him, ſhall have 5/. tor 
every ſuch Offender ſo convicted, to be levicd as AlOre- 
ſaid. 

If any one is killed. in the Purſuit or Apprehending 
any of ſaid Cffenders, the Exccutors or Adminiſtrators, 
ſhall have 20 J. to be raiſed by Preſentment of the Crand- 
Jury. Whoever ſhall harbour or conceal any Robber 
or Felon ordered to be tranſported, and who ſhall after 
eſcape or break Gaol, before the Expiration of the Ferm, 
knowing him to be ſuch, he ſhall ſuffer Death as a 
Felon, 

Where any one is apprehended, againſt whom a War- 
rant from the Chief Juſtice of the King's Bench in Eng- 
land, tor apprehending any one for a Capital Crime 


committed there, ſhall have iflucd ; the Chief Governor 


of this Kingdom by Writing under his Hand, may detain 
Veile] belonging to any Trader here lying in the 
Port of Dublin, and bound for any Place in England, 
until he takes the Citender on Board, and enters into a 
Bond to the King, before the Collector of Dublin in 
200 1. conditioned for the fake Cuitody and Delivery of 
him to the High Sheriff, Sc. of the County or Place, 
whither ſuch Veſſel is bound in Eugland. The Maiter 
to be paid a Sum not leſs than 40 8. nor exceeding 5 & 
for ſuch Tranſportation ; and no Mafter is obliged to take 
on Board more than two fuch Offenders at one I 1ne. 
The Collector ſhall deliver up to the Matter his Bund, 
* on 
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on delivering him, in Writing under the Hand of the 
High Sheriff, &c. with an Affidavit at the Foot of it, 
made before a Juſtice of the Peace in England, or be- 
fore the Chief Juſtice, or other Judge of the King's 
Bench in Ireland, certifying that the Offender was duly 

delivered to ſuch Sheriff, Sc. 7 

If any Subject ſhall lift himſelf, or any one ſhall 
procure or prevail on him to lift himſelf, or go beyond 
Seas with an Intent to ſerve any foreign Prince as a Sol- 
dier, without the King's Licence, or of the Chief Go- 
vern er of this Kingdom, he ſhall be guilty of Felony, 
and ſhall ſuffer without Benefit of Clergy. : 

10. G. 1. c. 2. No Felon convicted of ſtealing flaxen 
or hempen Yarn or Cloth, Cc. above 5 s. Value out 
of any Bleach-yard, Buck or Work-houſe, ſhall be al- 
| lowed the Benefit of Clergy, or of the g Ann. c. 6. 

By Stat. 12 G. I. c. 8. The Chief Magiſtrate of the 
City or Port Town, in which any one is confined under 
a Rule of Tranſportation, c. may contract with any 
Perſon for tranſporting him for ſuch Term of Years as 
by 6 G. I. c. 12. is directed. And ſuch Magiſtrate may 
by Warrant require the Sheriff to pay to the Perſon ſo 
contracting any Sum not exceeding 40 5. for one con- 
victed of a Capital Felony, and 20 5. for every other 
Perſon, and the Sheriff ſhall forthwith pay the ſame, 
taking a Receipt, and the Grand- Jury ſhall preſent the 
Sum contained in ſuch Warrant to be applotted and le- 
vied in the ſame Manner, as other Sums raiſed at the 
Aſſiſes or Seſſions, and ſhall be repaid to the Sheriff, his 
Executors or Adminiſtrators. 

If any one ſo to be tranſported, refuſes to ſign and 
ſeal any Articles agreed upon between the Magiſtrate 
and the Perſon contracting, if he is convicted of a 
Capital Felony, ſhall be deprived of the Benefit of Cler- 

y, and ſhall be ſent to the County Gaol, and Sentence 
of Death {hall be pronounced againſt him the next Ferm, 
&c. And if any other Perſon ſhall refuſe to ſign and ſeal, 
he ſhall be thrice publickly whiped through ſuch City or 
Port Town, and afterwards cloſe confined *till tranſ- 
ported. And if any Felon tranſported, ſhall be after 


found 
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found in this Kingdom without the King's Licence, &«. 
he ſhall ſuffer Death, and may be tried in the County 
where apprehended. 

It any one under Sentence of Tranſportation, ſhall 
be tranſmitted to any Port Iowa in any County, other 
than where ſuch Rule was made, the Chief Magiſtrate 
| ſhall commit him to Gaol, to be thete maintained as 


Convict Felons are, till tranſported ; and the Sheriff 


who delivers him over, ſhall give :ecurity to the Sheriff, 


or other Officer to whom delivered, to reimburſe what 


mall be diſburſed for his Maintenance, which ſhall be 
levied by Preſentment in Manner as directed by 6 
G. 1. 

The Clerks of the Crown and Peace, Wen ſign Cer- 
tificates of the Names of every one in Gaol, under a 
Rule of Tranſportation, in every Term and at ever 


Aﬀiſes, Sc. which ſhall be lodged in the Hands of the 
Lord Mayor of Dublin, if in Leinfler, and if in the 


other Provinces, in the Hands of the ſeveral. Magiſtrates 


in the Act mentioned; who ſhall poſt up Litfls of their 


Names, with the Rewards to be given for tranſporting 


them. The Judges may impoſe a Fine not excceding 


10 J. nor leſs than 54, on the Clerks of the Crown and 
Peace neglecting to return ſuch Certificates. 

When ever his Majeſty or the Chief Governor, ſhall 
extend Mercy to any one Convict of Felony, any Order 
under the King's Sign Manual, or under the Governor's 
Hand, directing him to be tranſported, ſhall be as cffec- 
tual as if a Pardon with Condition of Tranſport..tion 
had paſted the Great Sea!, and ſuch Order hall be a 
ſufficient Warrant for he Delivery of the Felon to the 
Sheriff or Gaoler, Cc. ſo as it be counter-figned by 
one of the Judges before whom he was tried ; which 
Order ſhall be lodged with the Clerk of the Crown of 
Peace. 

Provided, nothing herein ſhalt extend to inflit Death 


on any one who ſhall receive the King' 


Condition of Tranſportatin, for any limited Time, 
ſo as he be not found here before the Time be expired, 
Y 2 1 G. 2» 
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1 C. 2. c. 24. If any one ſhall maliciouſly deſtroy 
any Engine, Shaft, Pailage, or Drain made for Work- 
ing any Mine, or do it any Damage to 5 J. Value, 
or burn any Stack of Coals or Charcoal above Ground, 
or Vein of Coals under Ground; or any Paſlages lead- 
ing thereto, ſhall ſuffer Death without Clergy. 

23G. 2. c. 4. If any convicted of Perjury or Suborna- 
tion of Perjury, and being ſent to the Houſe of Cor- 
rection, or tranſported, ſhall eſcape or break Priſon, 
or return from Tranſportation before the Time expired, 
he ſhall ſuffer Death as a Felon. If any ſhall ſteal, or 
take by Robbery any Exchequer Acquittance, De- 

benture, Bills of Exchange, Goldſmiths, or Bankers 

Notes, Bonds, Warrants, or Promiſary Notes, being 
the Property of any other Perſon, notwithſtanding 
they are termed in Law, Choſes in Action, it ſhall be 
Felony with or without the Benefit of Clergy, or of 
the Statute in the ſame Manner as if he had ſtolen any 
other Goods of like Value with the Money due on ſuch 
Securities. 

No Attainder for any Offence hereby made Felony, 
ſhall work any Corruption of Blood, Loſs of Dower, 
or Diſheriſon of Heirs. 

The Grand Jury inſtead of the Sum formerly order- 
ow for the "Tranſportation of Felons, Vagabonds, &c. 
may preſent any Sum not exceeding 6 l. for tranſport- 
ing each Perſon, in zvhich 20s. to be included for 
his Tranſmittal ; which $ums when levied, ſhall be 
paid by the Treaſurers to the Sheriffs of the ſeveral 
Counties, who are to tranſmit ſuch Offenders to one 
of the Sea Port Towns, where there are Ships ready 
to ſail to America, and to deliver them to the Chief 
Magęiſtrate, with the Sums preſented, deducting the 
tranſmittal Fees, and he is to deliver them to the Maſ- 
ters of Ships who contract for the Tranſportation. 
Felons convict recommended to Merey by the Grand 
Fury, ſhall be either burnt in the Hand, or tranſported 
at the Judge's Diſcretion, 

C. 2. c. 3. If any one tranſported purſuant to this 
Act (relating to Offences againſt the Cuſtoms and Ex- 
ciſe) 
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ciſe) ſhall be found in this Kingdom, within ſeven 


Years after, not being licenſed by the Kine or Chief 
Governor, he ſhall ſuffer Death wichout Benefit of 
Clergy. | | 

5 G. 2. c. 10. To ſteal, or rip, cut or bresk, with 
Intent to ſteal any Lead, Iron Bar, Grate, Palliſadoes, 
Rail, Braſs or Iron Knockers, fixed to any dwelling 
Houſz or other Building, or fixed | in any Garden, Or- 
chard, Court-yard, Fence or Outlet belonging to any 
Houſe, or any Locks or Hinges of Gates of Incloſures, 
is Felony, and the Court may tranſport ſuch Felons for 
ſeven Years. Perſons aiding and abetting therein are 
liable to the ſame Puniſhments. And Perſons in whoſe 
Cuſtody ſuch Lead or Iron is found, unlefs they can 
prove it was honeſtly acquired, ſhall be deemed the 
Stealers, or knowing Receivers, and be ſent to the 
Houſe of Correction, for any Time not above fix 
Months, or be fined and impriſoned as the Judge thinks 
reaſonable, but not to be puniſhed Capitally or FRE" 
ported. 

9 G. 2. c. 30. By this Engliſb Act, if any Perſon in- 
liſted, or inveigled to gs beyond Seas, to be inlifted 
as a non- commiſſioned "Officer or Soldier, ſhall within 
| fourteen Days, voluntary diſcover upon Oath, the Per- 
ſon by whom he was inlifted, Sc. ſo as he be convic- 
ted, he ſhall be domniſied from the Penalties of 
this Act, and all other Penalties on account of ſaid 
Offence. | 

11 G. 2. c. 8, If any one on Purpoſe, and of 
Malice forethought, and by lying in Wait, ſhall cut out 
or diſable the *'l'ongue, put out an Eye, lit a Noſe, 
cut off a Noſe or Lip, er cut off or diſable any Limb 
or Member of a Subject, with Intention to kill, maim, 


or disfigure the Offender, his Aiders, and Abettors 


(privy to ſuch Offence) ſhall ſuffer Death without Be- 
nefit of Clergy. 
Provided, no Attainder of ſuch Felony, ſhall cor- 


rupt the Blood, forfeit the Wife's Dower, or the 


Lands or Goods of the Offender. No Perſon ſhall 
carry about him any Skein, Durk, Stick loaded with 
1 Lead, 
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Lead, or other fecret offenſive Weapon, and any Per- 
ſon may ſeiſe ſuch Arms, and the Offender ſhall be fined 
57, and be impriſoned for ſuch Time as the Judge 
{hall think reaſonable. not exceeding twelve Months. 

11 C2. c. 7. This Act makes it Felony for any 
Subject to enliſt ia foreign Service, being in Subſtance 
ag ſame with the former Statutes 8 G. 1. c. 9. and g G. 

30. And further enacts, that Perſons who fhall 
8 conceal, or tranſport beyond Seas ſuch Ot- 
fenders; or be aiding therein, ſhall ſuffer Death without 
Benefit of Clergy, tho! the Principal be not convicted 
or out-lawed. _ 

No Papiſt ſhall be a. Juror on the Trial of faid Of- 
fenders, and the Proſecutor may challenge him as ſuch ; 
and where the Offence. is committed out of the Kingdony 
ie may be tried in any County in Ireland. Provided, 
if any one ſo inliſted or inticed, ſhall in fourteen Days 
after, or if any one is carried away by Force, to be in- 
liſted, and ſhall within two Months after his Return 
to this Kingdom, voluntarily diſcover upon Oath to 2 
3 of Peace, the Petſon by whom he was. ſo inliſted, 

ſo as he may be convicted, ſuch Diſcoverer ſhall 
be indemnified from all Penalties for the ſaid Offence. 
17 E. 2. c. 4. If any Maſters of Ships undertake to 
tranſport any Felons or Vagabonds to the Plantations 
in America, and ſhall land them in this Kingdom, or 
any Part of Europe, they ſball ſuffer Death without 
Benefit of Clergy. 
Perſons contracting purſuant to any of the. Acts for 
tranſporting Felons or Vagabonds, ſhall with two Sure- 
ties, perfect Bonds to the Sheriff, &c. of 107. Penalty 
for every Felon or Vagabond, conditioned for tranſport- 
ing them, 65. according to the 2 Am. . 52. 

17 C. 2. c. 6. Every Conſtable ſhall be paid for lodg- 
ing every Felon or Fraytor in the County Gaol 3 d. a 
Mile, and the like Sum to each of two. Proteſtants with. 
Fire Arms, 4 guard ſuch Prifoner along with the Con- 
Fable, to be raiſed by the Grand Juries; and if more 

Free that, one, the Juſtice of Peace fhall appoint 
as ied? Proteſtants as Bll bg necellary for their fate 
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Conveyance, and each to have 3 dJ. a Mile, and hereby 
a Reward not exceeding 5 /. ſhall be given to any Per- 
ſon proſecuting to Conviction a Robber, for which no 
Reward was given by any former Law. 

17 C. 2. 7. If any Perſon ſhall forge any Inland Per- 
mit, Let, Paſs, or Coaſt Cocket, or any appointed 
Stamp or Mark upen them, or make Uſe of ſuch Coun- 


terfeit (knowing it ſuch) ſhall be guilty of Felony, and 


| tranſported for ſeven Years, and returning within that 
Time, without Licence, ſhall ſuffer Death, and may be 
tried in any County whe:e taken and apprehended. - 
Buy Stat. 25 C. 2. c. 12. If any Perſons ſhall be pre- 
re by the Grand Jury at the Aſſiſes or Quarter Seſ- 
fions for having inliſted, or uſed any Means to prevail 


on any one to inlift as a Soldier, or non-commiſſioned 


Officer in any foreign Service, witheut Licence, c. 
the Perſons in ſuch Preſentments named, ſhall by Pro- 
clamation from the Lord Lieutenant, or Chief Gover- 
nors and Council be proclaimed, and if they donot ren- 
der themſelves to ſome Juſtice of Peace, they ſhall be 
convict of High Treaſon, and ſuffer accordingly, and 


thoſe who knowingly conceal, aid, or abet them, ſhall 


be guilty of Felony without Benefit of Clergy. The 


printed Proclamation to be preſented by the Grand Jury 


at the Aſſiſes or Seſſions, ſhall be adjudged ſufficient 
Evidence againſt ſuch Perfons. 

Provided, that before any Grand Jury ſhall preſent 
fuch has, Examinations ſhall be taken before ſome 


Judge of the King's Bench, Judge of Aſſiſe, or Juſtice 


of Peace upon Oath, and gef with the Clerk of the 
Crown or Peace, and a Copy certified, together with 
the Preſentment to the Chief Governors and Council, 
before they are proclaim'd. 

In Felony there are Acceſſaries before or after the 
Fact; before, where one adviſes, abets or procures the 
Felony, but is abſent when done; after, when a Man 
receives, relieves, aſſiſts, &'c. knowingly any one that 
hath committed Felony : And Perſons furniſhing others 
with Weapons; finding a Felon a Horſe, for his Jour- 
ney z or relieving him with 2 Victuals, &c. will 
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make them Acceflary. Acceſſaries before the Fact, 
in Petit Treaſon, Murder, Robbery, Burglary, &c. 
_ Clergy is taken away from, by Statute, 1 uff. 57. 
H. P. C. 218, 219. 23 H. 8. 
Private Perſons may arreſt Felons and every Per- 
for is bound to aſſiſt an Officer to take them: But one 
ought not to be taken up upon Suſpicion of Felony, ex- 
cept there be probable Cauſe ſhewed for the Ground of 
it. It a Man be committed to Priſon for one Felony, 
the Juſtices of Gaol-Delivery may try him for another 
for which he was not committed : And a Felon refuſing 
to plead, and put himſelf upon his Trial, ſhall be 
put to the Penance of Peine fort & dure, and be 
prefied to Death; but if he ſtands mute by the Act 
of God, it ſhall be inquired of, &c. 2 Hawk. 75. 
Stat. Meſtm. 1. c. 12. 2. 4nſt. 178 | 


SECT. 5. Burglary is where a Man in the Night- 
time breaketh and entreth into the Houſe of another, 
to the Intent to commit Felony, whether the In- 
tention be executed or not. In its natural Significa- 
tion, it is nothing but the Robbing ef a Houſe; but 
our Law reſtrains it to Robbing Houſes by Night, 
or breaking in with an Intent to rob, or do ſome 
other Felony: And the like Offence committed by 

Day is called Houſe-breaking, to diſtinguiſh it from 
Burglary. 4 Rep. 39. 

It is an Offeace excluded the Benefit of Clergy ; but 
the Houſe mutt be a Manſion Houſe, and the Out-Build- 
ings, as Barns, Stables, &c. adjoining to it, *tis Burgla- 
ry to break; tho' not a Barn, &c. ata Diſtance : Where 
Part of a Houſe is divided from the reſt, with a Door 
of its own to the Street, it is a Manſion; but a Cham- 
ber, wherein any Perſon lodges as an Inmate is not, in 
which if Burglary be cominitted, it muft be laid in the 
Manſion-Houſe of him that let it. A Chamber in an 
Inn of Court is a Manſion ; becauſe every one there 
hath ſeveral Property. 4 Rep. 40. H. P. C. 82. Fel. 
84. 3 Inf 65 


There 


Sec. 5, Of Publick Offences. 229 


There may be Burglary committed in a Manſion- 
Houſe, though all the Family are abſent: And if a 
Man hath two Houſes, and lives ſometimes in one, and 
ſometimes in another; and the Houſe he doth not in- 
habit is broken in the Night, it is Burglary. If a Ser- 
vant draws the Latch of his Maſter's Chamber, to rob, 
Sc. *tis a Breaking; and if he open a Window for a 
Thief to come in, it is Burglary in the Stranger, and 
| Robbery in the Servant: It a Perſon do not break a 
Houſe, as it he be within and ſteal the Goods, and then 
open the Houſe on the Inſide, and go out with the 


Goods, this is Burglary: So where one comes down a 


Chimney to rob a Rouſe, c. Pephb. 52. 3 Inſt. 64. 


Kel. 682. H. P. C. $0, 


If Thieves pretend Buſineſs to get into a Houſe by 
Night, c. and thereupon the Owner opens his Door, 


and they enter and rob the Houſe, this will be Burglary. 
Where a Thief breaks the Glaſs of Windows ; makes a 
Hole in the Wall; or unlocks any Door, &c. to rob, 
it is a Breaking the Houſe : And not only ſetting a Foot 
over the Threſhold, but putting a Hand, Hook or 
Piſtol within the Window, or Door, is an Entry to 
make it Burglary. Though if a Door, &c. be open, 
or 2a Hole made in the Wall before, and the Thief en- 
ters and ſteals,” or draws out Goods, this is not Burglary 
by the Common Law. H. P. C. 81, 82. Mel. 42. 
62. 


Robbery in 2 Booth or Tent, in a Fair or Market, 


the Owner being within the ſame, is puniſhed as Bur- 
lar 
: By Stat. 8 Ann. c. 8. Every Perſon who ſhall take 
and proſecute any one guilty of Burglary or felonious 
Breaking or entring any Houſe in the Day- time to Con- 
viction, ſhall receive 5 J. within twenty-one Days after, 
from the Collector of the Diſtrict, tendring him a Cer- 
tificate from the Judge of the Felon's Conviction, Ec. 
and if any Diſpute ſhall happen between the Perſons 
apprehending him, about the Right of ſuch Reward, 
the Judge ſhall direct it to be paid in ſuch Shares as he 
thinks 33 And if the Collector dies, or is re- 
: moveg 
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moved within twenty-one Days after the Conviction, 
and Demand made of the Reward, theſucceeding Col- 
lector ſhall pay it in a Month after, or to forfeit double 
the Sum to be recovered by Action of Debt, with treble 
Coſt of Suit. 

If any Watchman, or other Perfon, endeavouring 
to apprehend ſuch Felon be killed by him, the Executors 
or Adminiſtrators (upon Certificate from the Juſtices 


of Aſſiſe, or two next Juſtices ot Peace) ſhall receive 


207. from the Collector of the Diftrict, and in failure, 
401. to be recovered againſt him with treble Coſts. 
Every ſuch Collector, ſhall be allowed in his Accounts 
what he pays, except the Penalties through his own 
Fault. Any one out of Priſon diſcovering two or more 
ſuch Felons, and prof-cuting them co Conviction, ſhall 
have 5 J- and the King's Pardon, for all Burglaries, 
Robberies, and Felonies (except Murder and Trea- 
ſon). 

If any one receives or buys ſtolen Goods: knowingly, 
or ſhall harbour or conceal any Burglers or Felons, 
he ſhall be deemed an Acceſſary and incur the Pain of 
Death. Provided if the principal Felon cannot be taken; 
yet ſuch Buyer and Receiver of ſtolen Goods, may be 
proſecuted as for a Miſdemeanor, and puniſhed by Fine, 
Impriſonment or Corporal Puniſhment, as the Court 
thinks fit, tho' the principal Felon be not before Con- 
vict, which ſhall exempt him from being anden as 
Acceſlary. 


Sr cr. 6. Robbery is a felonious Taking away of 
Money or Goods, of any Value, from the Perſon of 
another on the Highway, in a Vielent Manner, thereby 
putting him in Fear: And this Robbery on the High- 
way is Felony. of Death, though the Sum taken is under 
T welve-gence, or be but one Penny. i. 

Where any Thief bids the Party deliver his Money, 
Oc. either with or without Weapon drawn, and he 
gives it him; or a Perſon with Sword or Piſtol in his 


Hand 
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Hand demands my Money, and afterwards prays me to 
give him Alms, and I give it accordingly; or if a Thief 
compels ene by Fear to ſwear that he will fetch him a Sum 
of Money, which he doth, and the Thief receives it: 
Theſe are a Taking, to make it Robbery. And fo 
when a Thief takes the Purſe of a Perſon, which in 


a Fright he caſt into a Buſh; and where a Man endea- 
- vouring to eſcape from a Robber drops his Hat, c. 


which the Highwayman takes up, it is a Taking from 


the Perſon: And in caſe a Thief cuts a Man's Pocket, 


whereby his Purſe falls to the Ground, if he takes up 
the ſame, though he lets it fall again, it is Robbery. 
J HH. bo. Deli. 363- H. FP. C. 53. 

If a Robber having taken a Perſon's Purſe, finding 
little in it, delivers it back with all the Money to the 
Party; *tis notwithſtanding a felonious Taking, becauſe 
he had it in his Poſſeſſion; and the Continuance of his 
Poſſeſſion is not required by Law. A Perſon who 
hath aſſaulted me, drives my Cattle in my Preſence 
out of my Paſture; or robs my Servant of my Money 
or other Thing before my Face, he may be indicted as 
having taken ſuch Things from my Perſon; for when 
a Servant is robbed, in the Sight of his Maſter, of 
his Maſter's Goods, it is adjudged a Robbery of the 
Maſter. Not only the taking away a Horſe, which 
a Man is aQually riding, is Robbery ; but if the Horſe 
be ſtanding by him, and taken againſt his Will, it is in 


Law a Taking from the Perſon ; and a Claim of Pro- 


perty, without Colour for it, will not excuſe it : But 
if one leaves his Horſe tied, and ſteps afide; or if a 
Carrier follows his Horſes at a Diſtance, and they are 
taken away, this is not ſuch a Taking to be Robbery. 
3 Inft. 69. S. P. C. 27. Dalt. 364. Pult. 128. 
All that are in Company to commit a Robbery are 
Principals, and eſteemed to take away, though only one 
doth it, in reſpect to that Encouragement which they give 
one to another ; and if one of the Gang rides from the 
reſt, and robs another Perſon not intended in the fame 


Highway, without their Knowledge and Conſent, out 


of 
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of their View, and returns to them afterwards, all are 
guilty of the Robbery. Cromp. 34. H. P. C. 
72. | 
By the old Statutes, all Perſons ſhall be ready (at the 
- Summons of the Sheriff and Cry of the Country) to 
purſue and arreſt Felons, in pain to make Fine to the 
King. If Default be in the Lord of a Franchiſe, the 
King ſhall ſeiſe his Franchiſe, but if in his Bailiff, he 
ſhall” be impriſoned for a Year, and make Fine to the 
King, and if he has not where-withal, ſhall ſuffer two 
Years Impriſonment. Upon Robberiet committed, 
freſh Suits ſhall be made from Town to Town, nd 
from County to County. Inqueſts ſhall be made in 
Towns by the Lords there, then in the Hundred, and 
after in the Counties, &c. If the County will not an- 
ſwer the Bodies of the Offenders, the People there ſhall 
be anſwerable for the Robberies, Sc. and the County 
ſhall have but forty Days given them to agree for the 
Robbery. 

In great Towns walled, the Gates ſhall be ſhut from 
Sun-ſet, *till Sun-riſe, and none ſhall lodge without 
the Town from nine o' Clock 'till Day, unleſs his 
Hoſt will anſwer for him, Sc. See more as to theſe 
Things in the old Acts, which are now grown obſolete, 
Stat. M. I. 3 E. I. 13 E. 1. 28 E. 1. 5 E. 3. 
„ 8 „ . K 2. 6. 

28 H. 8. c. 10. By this Act, if any Felons rob, or 
take away Money or Goods from the Perſon of any 
Subject, and be found Guilty or attainted thereof, the Par- 
ty ſhall be reſtered to his Money, Cc. and the Juſtices 
of Gaol Delivery, &c. ſhall award Writs of  Reſtitu- 
tion for the Money and Goods, in like Manner as if the 
Felons were attainted at the Suit of the Party in Ap- 

cal. | 
7 21 G. 2. c. 12. If any one ſhall with any Offenſive 
Weapon, unlawfully and maliciouſly aſſault, orcby Me- 
naces, or any violent Manner, demand any oney or 
Goods from another Perſon, with a felonious Intent to 
rob him, he ſhall be guilty of Felony, and the Court 
Mall tranſport the Offender for ſeven Years ; and it he 
| breaks 
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breaks Gaol or eſcapes before ſuch Tranſportation, or 


return into Great Britain or Ireland, before the Time 
expired, he ſhall ſuffer Death, 


T Gall here ſubjoin the Laws againſt Tories and 
Rapparees. * 


SECT. 7. By Stat. 7 W. 3. c. 21. The Inhabitants 
of every Barony or County, ſhall make Satisfaction 
for all Robberies, Burglaries, Burning of Houſes, or 
Haggards of Corn, Killing or maiming of Cattle by 
Rapparees or Tories, in Manner following, viz. Where 
done by Papiſts, the Popiſh Inhabitants ſhall make Sa- 
tisfaction, and if by Proteſtants, the Proteſtant Inha- 
bitants, and if by Popiſh and Proteſtant Robbers, the 


Popifh and Proteſtant Inhabitants to make Satisfaction 


in Proportion, viz. If two Papiſts and one Proteſtant, 


the Papiſts to pay two Parts, and the Proteſtants the third 


Part of the Damages, and fo pro Rata. And if ſaid 
Facts be committed in the Diviſion, or mearing of two 
Baronies or Counties, ſo as it is uncertain in which of 
them, the Inhabitants of both Baronies and Counties 
| ſhall make Satisfaction with ſuch Diſtinction as above. 
Where the Damage does not exceed 10/. the Inha- 
bitants of the Barony and Franchiſes in the Precincts 
thereof where the Facts are committed, and not the 
County at large, ſhall make Satisfaction in Manner afore- 
ſaid. And the Jury, who ſhall try any Action com- 
menced on this Act, ſhall in their Verdict aſcertain the 
Perſons that committed ſuch Robbery, &c. whether 
Papiſts or Proteſtants, and the Damages according to the 
Evidence offered to them. And all Perſons robbed or 
damnified may recover their Damages againſt any In- 
habitant of a County or Barony, who are liable by this 
Act, and after Execution againſt him, all other Inhabi- 
tants, ſhall be rateably tax'd towards an equal Contri- 
bution, which "Tax, ſhall be levied and raiſed in ſuch 
Manner as preſcribed by the Stat. 10 and 11 Car. I. of 
Hue and Cry. Which vide po/ico. 


No 


i123 


334 Of Publick Offences, Ch. VIII. 

No Perſon to recover by Virtue of this Act, unleſs with- 
in twenty-four Hours after ſuch Robbery, or in a reaſo- 
nable Time after they ae at Liberty, they give No- 
tice to ſume of the Inhabitants of ſome Town or Village 
near the Place where the Fact was committed; and ſhall 
in four Days after in his Examination upon Oath, or 
his Servants that were in the ifouſe, or had the Care of 
his Corn, Stock or Goods, before a Juſtice of the Peace 
in or near the Barony, whether they know the Perſon 
who committed ſuch Robbery; and if it be confeſt, 
that they know him, then to be bound by Recogaizance 
to proſecute according to Law. 

Before any Action ſhall be commenced, the Perſons 
injured, ſhall pronounce a Preſentment at the next Aſ- 
ſiſes or Quarter Seſſions by the Grand Jury, wherein 
Notice ſhall be taken of ſuch Robbery, &c. and of 
the Loſſes ſuſtained, the Number of the Offenders, 
and how many of them Papiſts, &c. But in Caſe the 
Perſons robbed, or their Servants do not know their 
Names, and ſhall declare fo upon Oath in Court, the 
Grand- Jury in their Preſentment, to give the beſt 
| Deſcription they can on the Evidence laid before them, 
that they may be the ſpeedier brought to Juſtice; which 
Preſentment, ſhall be given in Evidence on a Trial for 
the Damages he ſuſtained. If any ſhall be preſented as 
a [ory or Rapparee, he ſhall be proclaimed by the Lord 
Lieutenant and Council, and if he does not render him 
ſelf within the Time thercia limited, to ſome Juſtice of 
Peace, he ſhall from thenceforth be convict of High- 
Treaſon; and all Perſons concealing, abetting, or ſack 
couring them knowingly, (hall ſuffer as Felons without L 
Benefit of Clergy. 

Such as ſhall take and convict, or kill any Robber; 
Sc. in Arms, and upon his Keeping, indicted, pro- 
claimed or preſented as aforeſaid, the Judges of Aſſiſe, 
and Juſtices of Peace in Seſſions, with Conſent of the 
Grand-Jury, may tax every Inhabitant in any County, 
Barony, City, Borough, or Pariſh, within the Limits 
of their Commiſſions, to ſuch reaſo a le Sum of Moncy 
as they ſhall think fit, for encouraging and rewaiding 

lauch 
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ſuch Perſons; provided ſuch Sums do not exceed 20. 


for one Tory ; which Sums, ſhall be applotted and ap- 
portioned by the Grand- -Jury, and_levied by ſuch Col- 


lectors as they ſhall appoint, who ſhall diſtrain every In- 


| habitant taxed that refuſes Payment, and ſell the Diftreſs, 


and deliver the Money to the Perſons taking or killing 


ſuch Rapparee, &c. and the Reſidue (if the Diſtreſs be 
better) to deliver to the Owner thereof. 

9 V. 3. c. 34. Where any ſhall be murdered or makined\ 
by any Tories or Robbers, and the Offenders or major 
Part of them ſhall not be killed or apprehended, and 
brought before a Juſtice of Peace within fix Months after 
ſuch Offence, the reſpective Grand- Juries, ſhall at the 
Aſſiſes in a Year after, preſent and charge upon the Pe- 
piſh and Proteſtant Inhabitants of the County proportio- 
nably, according as the Number of ſuch Robbers, &c. 
ſhall be Papiſts or Proteſtants, the Sums following, vix. 


In Caſe of Murder not above 207. and maiming not 


above 101. as the Grand- Juries ſhall think fit, to be 
paid to the Uſe of the Widow and Children of the 
Party murdered, and if not married, to his Children 
or next Relations; and in Caſe of maim or diſmembring 
to his Uſe, and if he die before Recovery, to his Widow 
and Children as before; not to be Aſſets in their Hands, 
nor liable to the Deceaſed's Debts. Which Sums ſhall 


be paid reteable amongſt the Proteſtants and Popiſh In- 


habitants, in Manner as directed by the 7 WW. 3. ante. 
And in all Caſes where any is by that Act intituled to 
recover Satisfaction for Loſſes ſuffered by Robbers, he 
may purſue his Remedy at the next Aſſiſes to be held for 
the County, and the Grand- Jury exhibiting their Peti- 
tion to the Judge praying ſuch Satisfaction, &c. the 
Matter ſhall be examined in open Court, on the Oath 
of the Party robbed, and other Evidence as can be had; 
and the Grand- Jury amongſt themſelves to make Pre- 
ſentment of ſuch Sum as he ought to have, and from 
whom, whether Proteſtants or Papilts. and in what 
Proportions; for which Sum Proceſs ſhall iſſue in Na- 
ture of an Execution againft any Inhabitant of the 
County, and all the other Inhabitans liable denn 
ihall 
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ſhall be rateably tax'd towards an equal Contribution, 
tor Relief of thoſe againſt whom the Proceſs is had, 
which Tax ſhall be levied and raiſed in Manner as pre- 
ſcribed by the Statute for following Hue and Cry. 

If any find themſelves aggrieved by any Preſentment 

they may, if the Sum exceeds 5 /. traverſe the ſame, 
to be tried at the ſame or next Aſſiſes as the Judge thinks 
fit, and if the Iſſue be found or the Traverſer, the 
Preſentment ſhall be diſcharged, but if againſt him, 
he ſhall pay to the Party on whoſe Behalf the Preſent- 
ment was made 20s. for the Coſts of ſuch Traverſe, 
and the Preſentment ſhall be final. 
Where any intend to recover galten en as afore- 
ſaid, they ſhall leave Notice in Writing with the High 
Conſtable againſt what Inhabitants, whether Papiſts 
or Proteſtants, eight. Days at leaſt before the Aſſi ſes, 
that he may give publick Notice to thoſe deſigned to 
be charged, that they may bring Evidence for them- 
ſelves to traverſe it. And no ſuch Preſentment ſhall 
be removed by Certiorari, or the Proſecution other- 
wiſe delayed, than by ſuch Traverſe, and that for ſuch 
Time only, as ſhall be neceſſary for the Trial of it; 
nor ſhall any ſuch Preſentment be quaſhed for any In- 
formality, Imperfection or Defect in Form. 

As often as any of the Goods (for which the Party 
robbed has received ſuch Satisfaction) ſhall be diſcover- 
ed, ſo as the ſame or Satisfaction for them may be re- 
covered, the Perſons upon whom the Money was le- 
vied, ſhall have the Property thereof, and may purſue 
ſuch Remedy for the Recovery thereof, as the Party 
robbed might have done before Satisfaction received; 
ſuch Goods nevertheleſs ſhall be ſold, and the Money 
( deducting Charges) diſtributed proportionably amonelt 
the ſeveral Perſons tax'd, towards the Relief of thoſe 
on whom it was levied. Such Sale and Diſtribution 
to be directed by the Jultice of Peace 11 zning ſuch 
Taxation. 

The Clerk of the Crown where the Preſentment is 
made, ſhall on Requeſt, deliver true Copies of all ſuch 
Preſentments, and of all Warrants and Orders for 
Icvyins 
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leyying Money, for each of which he is to have 1 5s. This 
Act not to extend to make void any Verdict, Judgment 
or other Proceedings, made in purſuance of the former 
Act, but that the ſame ſhall-be as good as if this Act had 
not been made. And no Action ſhall. be breught for 
Recovery of any Satisfaction for Robberics committed, 
or Loſſes ſuſtained, for Which Remedy is given by this 
or the former Act. 

If any Robber or Burglarer ſhall while at u or 
in Cuſtody, make Diſcovery of any two or more ſuch 


Robbers, &c. ſo as they be apprehended and convicted, 


dr ſhall kill two or more of ſuch as ate indicted and 
proclaimed, and be out on their Keeping, the Perſon: ſo 


diſcovering or killing them, ſhall have the King's Par- 


don, which ſhall be a good Bar to any ae to be 
brought for ſuch Robbery or Burglary. 

The printed Proclamation, wherein any one is narhed 
to be à Tory, &c, out on his Keeping, An be good 
Evidence againſt them. _ 

Provided, before ſuch Proclamation is given. in Evi- 
dence, the Clerk of the Council do certify on the back, 
that. he has the Pleſentment remaining in his Office, Ce. 
which Certificate ſhall be ſent to the ſeyeral Clerks of 
the Crown in this Kingdom. 

6 Ann, c. 11. All Perſons pretending to be robbe d, 

ſhball not only give Notice to ſome Neighbouring Juſ- 
tice (as by a former Act) but alſo within five Days aftet 
the Fact, give Notice to the High Conſtable of the 
Barony; and if committed in the Diviſion of two 
Baronies, to the High Conſtables of both, who are 
forthwith. to publiſh the ſame in all the Market 
Towns 

Any Perſon grieved by a wrong Applotment of Rob- 
 bery-money, may appeal to the next going Judge of 
 Aﬀiſe, who in open Court, ſhall determine the Matter, 


and award Coſts, which are to be recovered as Colts 


in Civil Bills are to be recovered. 
If any one ſhall diſpoſe of his Subſtance to evade 


paying his Proportion, ſuch Conveyance ſhall be lacked. 


en as fraudulent, and upon Complaint of the High- Con- 


table 
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ſtable to a Neighbouring Juſtice, he ſhall ſend his War- 
rant, and commit ſuch Perſon to Gaol until he pays or 
gives Security for Payment of the Money ſo applotted 3 ; 
ſubje& nevertheleſs to ſuch Appeal as aforeſaid. ' 

If any Harbourer of Tories ſhall detect any two like 
Harbourers, ſo as they be convicted by his Means, 
he ſhall be pardoned his fe mer Crimes of nnen 
on! 
Every Preſentment for a Robbery, ſhall be at the 
next Aſſiſes after the Robbery, unleſs it be committed 
ſo near the Lime of holding the Aſſiſes, that no No- 
tice can be given before the firſt Day; in which Caſe 
the Perſon robbed may prefer his Petition, and obtain 
ſuch e at the next Aſßſes Ae be 
given. | 
. 46.1 1. c. . If any Robber or Durglarer; ſhall Gi 
fore he is apprehended, make a + Diſcovery of one or 
more ſuch Robber or Tories, ſo as they be apprehended 
and convicted, or fhall kill any one or more of ſuch as 
are indigted or proclaimed” and out on their Keeping, 
he fhall not be proceeded againſt, but have the King's 
Paidon, which ſhall be a ”_u Bar to wy ee rnd for 
ſuch Robbery, SS. | 

6 G. 1. c. 12. Where a ebendiese ſhall be ade 


8 for Robbery money, the Grand- Jury ſhall- name the 


Perſon againſt whom Execution thalt iſſue of the Barony, 
or adjacent Barony where the Robbery was committed; 
which Money ſo to be raiſed, fhall be applotted by the 
High Conſtables of the ſeveral Baronies | equally on the 
Holding, aud Poſſeſſions, as well of Proteſtants and Pa- 
piſts who are not Inhabitants of the County, as of thoſe 
who are Reſidents; which Applotment ſhall-be made 
ſo as to be laid before the Juſtices at the next enſuing 
Quarter Scſſions, and after their Approbation thereof, 
Execution ſnall iſſue againſt the Perſon or his Goods fo 
named by the Grand-ſury 
Provided ſuch Perſon be not taken into actual Exe- 
cution until forty one Days after ſuch Money is applot- 


| ted, 
The 
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The Grand- Jury may raiſe as a Reward for apprehend- 
ing a Proclaim'd Tory, Cc. any Sum not exceeding 
20 J. Whether he be tzken or convicted in the ſame or 
any other County. Before any Grand- jury ſhal} preſent 
any one to be a Tory, c. out upon hs Keeping, Exami- 
nation {hall be taken before ſome Juſtice on Oath, which 
{ſhall be lodged with the Clerk ef the Crown or Peace, 
and a Copy certified with the Preſentment to the Chief 
Governor, Ec. before the Perſon be proclaimed. _ 
%.: 2. c. 6. Robberies committed by Privateers in 
Time of War i ha Popiſh State, and Loſſes ſuſtained 
thereby, may ve. preſented at the next Aſſiſes by the 


Grand- Jury, after due Notice given according to the 


Laus now in being ; and after Preſentment made, ſuch 
Orders ſhall be made at the Aſſiſes for Relief of the Per- 
ſon re bbed, and for levy ing the Lofles on the Lands and 
Goods of all the Popiſh Inhabitauts of the County, in 
the fame Manner as Money is to be levied tor Robberics 
| _ Tories, Sc. who are Papiſis. 

{The Statute of Hue and Cry mide the 10 and 11 Car. 
| x. is unneceſſary to be abridged 3 in regard the Re- 
medics given thereby are laid aſide during the Centi- 
nuance of the two Acts before mentioned of the 7 and 
9 W. 3. which by the above Act of 9 G. 2. are conti- 
ned (together with the 6 Ann. and the 4 and 6 
fo. I.) to the 25th of March, 1757, and to the End of 
che chen next Seſſions of Parliament. 

| Sick g. Kaps is an l id eil nnn 
* a Woman, by Force aud 2 againft her Will. A Ra- 
-viſhment of the Body, and vid rt Dolloxveriag her, 
+ which is Felony by the Common and Statute Law. T here 
mu ſt be Penetration and Emiſſion, to make this Crime; 


otherwiſe an Attempt rofraviih a Women, though it be 


never e will be an Aſfault onty. 1 7½. 

4% | 

In Rapcs, it is no excuſe or Mitigar! on of the Crime, 

that the Wenum at ſe e IT the Violence, and 
22 | con- 
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conſented either after the Fact or before, if ſuch her 
Conſent was forced by Fear of Death, or of Impriſon- 
ment; or that ſhe was a common Strumpet, for ſhe 
is ſtill under the Protection of the Law, and may be 
forced: But it is ſaid by fome to be Evidence of 
Woman's Conſent, that ſhe was a common Whore. 
And it is a ſtreng Preſumption againſt a Woman, that 
ſhe made no Gomplaint in a reaſonable Time after the 
Fact; if ſhe conceals it for any long Time, it may 
argue a Conſent, 1 1n/t. 123. H. P. C. 17. 1 Hawk. 
108. 3 Nelf. Abr. 45. „ 

It was formerly adjudged not to be Rape to force a 
Woman, who conceived at the Time; becauſe if ſne 
had not conſented, ſhe could not conceive : Though 
this Opinion hath been fince queſtioned, by Reaſon the 
previous Violence is no way extenuated by fuch a 
ſubſequent Conſent. And it was a Queſtion before the 
Engliſh Act of 18 El. c. 7. (which is re-enaQted here by 

11 and 12 1. 1.) Whether a Rape could be committed 
on a Child of the Age of ſix or ſeven Vears? By that 
Statute whoſoever ſhall carnally know and abuſe an 

Woman Child under the Age of ten Years, he ſhall 
ſuffer as a Felon, without Benefit of Clergy. And 
here it is not material whether fuch Child conſented, 
or were forced, but it muſt be proved that the Offender 
entered her Body, Wc. 2 Int. 190. 3 Cro. 332. 
Dalt. 393. | "28 2300797 

Tho' a Woman raviſhed may proſecute, and be n 
Witneſs in her own Cauſe; yet a Woman's pofitive 
Oath of a Rape, without concurring Circumftances, 
is ſeldom credited: If a man can prove himſelf to be 
in another Place, or in other Company, at the Time 
| ſhe charges him with committing the Fact, this will 
invalidate her Oath : So if ſhe is wrong in the Defcrip- 
tion of the Place where done, or ſwears the Fact to 
be committed in fuch Place, to which it was im- 
peſſible the Man could have Excefs at that Time; as 
if the Room was then locked up, and the Key in the 
keeping of another Perſon, Cc. 3. Rep.37 Dalt. 


107. The 
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The Aiders and Abettors in committing a Rape 
may be indicted as Principal Felons, whether Men 
or Women: And there is an Appeal of Rape, which 
a Feme Covert may bring without her Huſband, If a 


Woman raviſhed afterwards conſents to it, her Huſ- 


band, if ſhe have any, or a Father, or next of Kin, 


there being no Huſband, may proſecute this Appeal; 


alſo the Criminal in ſuch Caſe, may be attainted at 


the Suit of the King: And if a Woman conſent. 


after, ſhe is diſabled to challenge any Inheritance, 
| Dower, &c, Stat. 11 H. 4. c. 13. 6 K. 2. c. 6. 
3 1ſt. 30. 131, 

SECT. g. Sodomy, or Buggery, is a carnal Know- 
| ledge of the Body of a Man or Beaft, againſt the Or- 


der of Nature: And it may be committed by Man with 


Man, which is the common Crime; or by Man with 
Woman, or a Man, or a Woman, with a Beaſt. 3 
Inf. 58. 

This Sin againſt God, Nature and Law, it is ſaid, 
was in ancient Time puniſhed with Burning; though 
others ſay with Burying alive: But at this Day it is 
Felony excluded Clergy ; and puniſhed as other Felo- 
niet, Tt is Felony both in the Agent, and Patient 
conſenting, unleſs the Perſon on whom committed 
be within the Age of Diſcretion ; and then *tis Fe- 


lony in the Agent only, not him; And he that doth 


the Act is not only a Principal, but thoſe that are 
preſent aiding and abetting him are Principals, 12 
Ked. 36. H. B. G. 177. 10 Car., 1. g. 20. | 

Some Kind of Penetration and Emiſſion muſt be 
proved, in Acts of Sodomy, but any the leaſt Degree 
is fufficient. 


SECT. 10. Forgery by the Conan 3 is a 
fraudulent making or altering of a De-d or Writ- 
ing, to the Prejudice of another Man's Righ', whe- 
ther it be Matter of Record, or any other Writing, 
Ped, or Will. 3 /, 169, | 
9 Where 
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Where one makes a falſe Deed ; or if he makes 
any fraudulent Alteration of a true Deed, in a ma- 


terial Part of it; it he alters a Bond, Sc. for 5ool. 


expreſſed in Figures, to 5000 J. by adding a new Cy- 
pher, theſe are Forgery: So it is if a Man finding 
another*. Name at the Bottom of a Letter, at a con- 
fiderable Diſtance from the other Writing, cauſes the 
Letter to be cut off, and a general Releaſe to be writ- 
ten above the Name, Sc. And where one being 
directed to draw up a Will for a ſick Perſon, inſerts 
fome Legacies therein falſly out of his own Head; or 
1f he omits a Requeſt to a certain Perſon, which cau- 
ſes a material Alteration in the Limitation of an 
Eſtate to another, it will be Forgery by the Common 
Law, 1 Hawk, P. C. 182, 183. Ney. 118. Moor 
760. 

If a Perſon knowingly falſifies the Date of a ſecond 
Conveyance, which he had no Power to make, in 
order to deceive a Purchaſer, Cc. he is ſaid to be 
guilty of Forgery: And-if a Feoffment be made of 
Land, and Livery and Seifin is not indorſed when the 
D-ed is delivered, and afterwards, on felling the 
Lind for a valuable Conſideration to another, Liver 
is 1:dorſed upon the fiſt Deed ; this bath been adjudged 
Forgery both in the Feoffor and Feoffee, being done 
in Deceit of an honeſt Purchaſer : But there can be 
no F. rgery, where none can be prejudiced by the 
Ad but the Perſon doing it, 3 Iaſt. 170. 1 Hawk, 
182 Voor 665. 1 Salk 375. | 
228 Eliz c. 3. By this Statute, if any Perſon ſhall 

fallly forge or make, or cauſe to be forged, or aſſent to 
the Forging of any Deed, or Writing fealed, or Will, 
Sc., to the Intent that the Freehold and Inheritance of 
Lands may be defeated or charged, or the Title troubled, 
c. or ſhall publiſh or give ſuch forged Writing in Evi- 
dence as triie, knowing of the Forgery ; and ſhall be 
convicted thereof by Action on this Statute, or by Bill, 

c. he ſhall pay double Coſts and Damages to the Party | 
grieved. be ſet on the Pillory, and have both his Ears 


Cut off and his Noſtrils ſlit; and hall forfeit to the King 
n 
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the Iſſues and Profits of his Lands during, Life, ſuffer 
perpetual Impriſonment, &c. And if any one ſhall 
forge or falſely make any Leaſe for Years of Lands, 
or a Grant of an Annuity, an Obligation, Acquittance, 
Releaſe or other Difcharge of any Debt or perſonal De- 
mand, or publiſh, or give in Evidence the ſame know- 
ingly, he ſhall pay to the Party injured double Cofts and 
Damages, ſtand in the Pillory and loſe one of his Ears, 


and be impriſoned for a Year. And the ſecond Offence 


is Felony, without Benefit of Clergy. 

The Forgery of a Decd of Gift of Chattels is not 
within the Words of this Statute: And forging an Aſ- 
ſignment of a Leaſe is not within the Act, becauſe it 
doth not charge the Lands, but only transfers an Intereſt, 
Which was in Being before. The King may pardon the 
Corporal Pur: iſnment of this Offence ; but the Plaintiff 
cannot releaſe it : If he releaſes the Judgment, &c. it 


ſhall only diſcharge the Coſts and Damages; and the 


Judges ſhall proceed to Judgment upon the Reſidue of 


the Pains, and award Execution on the ſame. But in 
a very extraordinary Caſe. a Forgery hath been com- 


pounded ; and the Defendant diſcharged on paying a 
Fine. 3 Leon. 170. 5 Rep. 50, 3 Salk. 172. 
By Stat. 3 G. 2. c. 4. Forging or Counterfeiting any 


| Deed, Will, Bond, Noe, Acquittance, Sc. for Mo- 


ney, or Urtering or Publiſhing as true, knowing them 
to be falſe, is Felony (for every Offence) excluded Cler- 


gy: But the Attainder not to make Corruption of 
Blood, &c, 


Sacr. 11. Perjury is a Crime N by wilful 
and falſe Swearing, in any judicial Proceedings, in what 
is material to the Iſſue or Cauſe in Quettion, by a Man's 
own Act, or the Subornation of others. 3 Inſt. 
10 

5450 1 an Offence Perjury, it muſt be wilful and 
deliberate, and not committed thiough Surprize, Inad- 
vertency, or Miſtake of the Queſtion ; and the I)e- 
poſition is to be direct and abſolute, for nothing which 
the Party offers upon his Bcliet is aſſignable to1 Perjury : : 


2 4 | It 
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It muſt be falſe, in expreſs Words or Intention; and 
if one knows not what he ſwears, it is a falſe Oath in 
him, ſo that a Perſon may ſwear the Truth, and yet 
be perjured. 3 Inf. 167. 266. 2 Roll. Abr. 77. 
lete an Oath is taken before a Perſon that hath no 
Authority to give it; or when a Court hath not Power 
to hold Plea of the Cauſe, there Perjury cannot be com- 
mitted ; and if an Oath be given by him who hath law- 
ful Authority, if it be not in a judicial Proceeding, but 
in a Private Affair, it is not puniſhable as Perjury. The 
foriwearing muſt be in ſomething material to the Iſſue; 
and therefore if what a Witneſs ſwears be not of any 
Conſequenee in deciding the Cauſe, it may not be pu- 
viſhed as Perjury: But if a falſe Oath be given bya Man, 
attended with ſuch Circumſtances, that the Jury are 
thereby induced in the giving of -a Verdict, he may be 
guilty of Perjury. 3 In/f. 164. 4 lit. 278. 1 Roll. 
Abr. 41. 78. 1 Cro, 428. 5 ge 
A Perſon may be indicted at Common Law for a falſe 
Affidavit taken before a Maſter in Chancery; but not on 
the Statute, becauſe this is not Perjury in a Matter 
relating to the Proof of what is in Iſſue; Perjury by the 
Common Law may be in an immaterial Thing, 
jn an Anſwer in Chancery; but if one ſwear 
falle to an Interrogatory, in a Thing not ma- 
terially charged therein, it is not Perjury, The Statute 
made againſt Perjury extends to no other Perſons than 
Witneſſes; but Perfons perjuring themſelves in their 
Aniwers in Chancery, or in the Exchequer, or by fwear- 
ing the Peace againſt another, Cc. may be puniſhed 
for the Perjury or dubornation thereof at the Common 
Law, by Fine, Impriſonment, Pillory, &c. x Bulft. 
322 $:1.274. 3 Inft. 166. 8 e 
28 Elix. c. 1. By this Statute, Perſons committing 
wilful and corrupt Perjury, in any Cauſe depending 
concerning Lands or ods c. in any of the Courts 
of Record, fhall forfeit 207. and be impriſoned fix 


Months; and their Oath ſhall not be received in any _ 


Court of Record, until the Judgment is reverſed ; and . 
if the Qgenders have not Goods or Chattels to pay the 
3 — —. 
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Forfeiture, they ſhall be ſet on the Pillory in ſome 


Market-Place, and have both their Ears nailed _ 


thereto: And for unlawful and corrupt Procuring and 
Suberning a Witneſs to give falſe Teſtimony in any 
Court of Record, He. the Offender ſhall forfeit 40. 
and if he be not worth that, he ſhall ſuffer ſix Months 
Impriſonment, and ſtand in the Pillory in ſome open 
Market near the Place where the Offence was committed; 
and ſhall not be received as a Witneſs, till ſuch Judg- 
ment be reverſed : But jn Caſe the_ Judgment is re- 
verſed, the Party grieved ſhall recover Damages agai:.{t 
the Proſecutor, in Action on 2 Caſe, &c. 

The Forfeitures to be divided between the Queen, 
her Heirs and Succeſſors, and the Perſons grieved that 
will ſue for the ſame by Bill, Plaint, Cc. 

Judges of the Courts where ſuch Offences are com- 
Mitted, Juſtices of Aſſiſe and Gaol-Delivery, and Juf- 
tices of Peace at Quarter Seffions, have Power to hear 
and determine the ſame, This Act n:t to extend to 
any Spiritual Courts, nor to reſtrain the Power of the 
Lord Chancellor and others of the King's Council to 
puniſh Riots, Routs, heinous Perjuries, and other Miſ- 
demeanors, nor any other Judge having Power to puniſh 


Perjury before this Act, ſo as they ſet not upon the 


Offenders leſs Puniſhment than is contained in this Act. 
G. 2. c. 4. The Judge before whom any one is con- 
victed of wilful and Corrupt Pe jury, or ſubornation 


of Perjury, may beſides the runiſhments already inflicted 


by Law, order him to ſome Houſe of Correction for 
a Time not exceeding ſeven Years, to be kept to hard 
Labour, or to be tranſported for ſuch Term as he Court 
thinks fit, as Felons are by Law to be tranſported, 

It has been adjudged, that if a Man be convicted of 
Perjury at Common Law, a Pardon will reſtore the 
Party to his Teſtimony ; but not in a Conviction on 
the Statute, for there he muſt reverſe the Judgment 
before he can be reſtored, and Diſability is Part of the 
Judgment. Perjury, or Subornation, in Proceedings 
on an I:ditmcnt, is not within the 'tatue, whe 
mentions only Suits, by Writ, Plaint, &c. Though 

| Where 
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where a Witneſs for the King ſwears falſely, he may 
be indicted at the Commen Law; and it is not mate- 
rial whether the Oath were at all credited, or the Party 
be any way grieved by it, or not; as this is not a Pro- 
ſecution grounded on the Damage of the Party, but on 
the Avuſe of Publick Juſtice, And if a Perſon procure 
another to take a falſe Oath amounting to Perjury, but 
he doth not take it, though the Perſon who incited him is 
not guilty of Subornation of Perjury, he is puniſhable. 
by Fine. 2 Salk, 513. 3 Inſt. 164. 3 Leon. 230. 


The Puniſhments and Forteitures of Criminals 
are as follow, viz. 


F F a Peer commit Treaſon he ſhall be 
only Beheaded, which is Part of the 
| Judgment, and the King commonly 

pardons the reſt. The Judgment in 

| all Caſes of High Treaſon, (except for 

I counterfeiting the Coin) and for Murder 

TR is, that the Offender ſhall be drawn on 
Puniſhment ] a Hurdle or Sledge to the Place of Exe- 
for Heh = cution, and there be hanged by the 
Treaſon. | Neck, to be cut down alive, his Privy 

| Members cut off, his Bowels ript up, 

q taken out and burnt before his Face, his 


Body divided into four Quarters, which 
| are to be diſpoſed of as the King ſhall 
U think fit. N 


For counterfeiting the Coin, the Of- 
Puniſhment | fender is to be drawn and hang'd : And 


in Petit . ; 0 . 
aer th d t in Petit Treaſon is for a 
© hos, \ e Judgment in Pet! 


a Woman to be drawn and burnt. | 


The 


Head ſevered from his Body, and his 


Man to be drawn and hang'd ; and for 
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. = The Criminal for Treaſon ſhall for- 


reditaments, which he had at the Time 
of the Treaſon committed, or after- 
| 1 wards, the Right of others faved ; and 
Forfeiture. 4 all his Goods 5 Chattels ſhell be for- 
| | | feited from the Time of the Conviction. 


Alſo his Blood ſhall be corrupted, on 
Attainder, and his Children be inca- 


| able to inherit to him or wy of his 
Anceſtors. 


For Felony and Larceny above 12 d. 
5 I a Man or Woman is to be hanged by 
Puniſhment } the Neck ?till Dead; and in extraor- 
of Felony. \ dinary Caſes, where a barbarous Murder 
| is committed, the Body of the Of- 

L fender is uſually hanged in Chains. 
In Caſe of Murder, Burglary, Rob- 
bery, and all Felonies for which Of- 
+ fenders ſhal! ſuffer Death, they ſhall 
forfeit all their Lands in Fee-ſimple, 
4 


and Goods and Chattels. The King 
Forfeiture. 


Manor of whom held: For ſtanding 
mute in Caſes of Felony, Goods and 
C Chattels are forfeited, 


Puniſhment For Manflavghter, where the Offen- 


of Man- 


flaugh ter. be burnt in the Hand. 


: In Manſlaughter, Chance-medley, 
Forfeiture, J and Se, Defendendo, an Offender forfeits 


his Goods and Chattels ; but in the two 
laſt he has a Pardon of Courſe. 


Here 


I feit all his Lands, Tenements and He- 


ſhall have Goods of Felons, and Year, 
Day and Waſte in their Lands; which 
afterwards eſcheat to the Lord of the 


der is admitted to his Clergy, he ſhall. | 
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Puniſhment C Here the Puniſhment is Whipping, 
of PetitLay- J or Tranſportation for ſeven Years, 
ceny, &c. Se. + ; 

: And in Petit Larceny, Goods are 

Forfeiture. J forfeited ; fo alſo for Flight in Felony, 
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